United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1940. 

No. 7632 


THE ANACOSTIA BANK, A CORPORATION, 

APPELLANT, 

VS. 

UNITED STATES FIDELITY & GUARANTY 
COMPANY, A CORPORATION, APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


INDEX. 

Original Print 


Caption. A. 1 

Declaration. 1 1 

Plaintiff’s particulars of demand. 12 11 

Amendment to declaration . 13 13 

Memorandum: Demurrer to declaration overruled . IS 15 

Pleas of the defendant to the declaration, &e. 19 15 

Memorandum: Joinder in issue—filed . 26 20 

Verdict and judgment . 27 20 

Notice of appeal. 2S 21 

Memoranda: Copy of notice of appeal mailed; supersedeas 

bond $2500 on appeal approved and filed . 2S 22 

Assignment of errors and points, &c. 29 22 

Memorandum: Time for filing record on appeal extended to 
and including sixty days from date of filing of notice of 

appeal. 33 25 

Statement of evidence . 34 25 

Designation of record on appeal . 116 104 

Clerk’s certificate . 11S 105 




















United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

for the District of Columbia 

At Law No. 88135 

United States Fidelity & Guaranty Company, a Corpora¬ 
tion, Plaintiff, 
vs. 

The Anacostia Bank, a Corporation, Defendant\ 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court o£ the 
United States for the District of Columbia, at 
the City of Washington, in said District, at the 
times hereinafter mentioned, the following palpers 
were filed and proceedings had, in the abovg-en- 
titled cause, to wit: 

1 Declaration 

Filed October 17 1936 j 

In the District Court of the United States 
For the District of Columbia. 

| 

At Law No. 88135 j 

United States Fidelity & Guaranty Company, a Corpo¬ 
ration, 1415 K. Street, N. W., Washington, D.I C., 
Plaintiff, 

vs. 

The Anacostia Bank, a Corporation, Anacostia, D. !C., 

Defendant . 

First Count 

The plaintiff, United States Fidelity & Guaranty Com¬ 
pany, a corporation organized and existing under the laws 
of the State of Maryland, sues the defendant, The Ana- 
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costia Bank, a corporation organized under the laws of the 
State of West Virginia, for money payable by said de¬ 
fendant to said plaintiff, for that whereas, at the times 
hereinafter mentioned said defendant was and still is carry¬ 
ing on the business of banking in the District of Columbia; 
on, to wit, the 27th day of February, 1931, Helen M. Le- 
Gendre was appointed by this court as guardian of the 
estate of Jeanne Coilette LeGendre, a minor born on, to 
wit, July 21, 1922; that on, to wit, the 22d day of March, 
1933, said Helen M. LeGendre, in her fiduciary capacity 
as such guardian, was in possession of said minor’s es¬ 
tate consisting of, among other things, a certain negotiable 
certificate of deposit Number 766, dated February 28, 1933, 
issued by The Anacostia Bank and payable on its face to 
the order of said Helen M. LeGendre, guardian of Jeanne 
Collette LeGendre on the return of said certificate properly 
endorsed, in and for the sum of One thousand seven 
2 hundred twenty-six and 24/100 dollars ($1,726.24), 
together with interest thereon at the rate of four 
(4) per cent per annum, a copy of said certificate of deposit 
being hereto annexed as plaintiff’s particulars of demand 
and made part hereof to the same extent as if fully set 
forth herein; that on said date, to wit, the 22d day of March, 
1933, without authority so to do and in violation and breach 
of her fiduciary obligation as such guardian, said Helen M. 
LeGendre endorsed, transferred, and delivered said certifi¬ 
cate of deposit to said defendant, The Anacostia Bank, as 
security for her personal debt to said Bank, and said cer¬ 
tificate of deposit was then and there so received by said 
Bank with actual knowledge that it in fact belonged to said 
minor’s estate and that said Helen M. LeGendre was, in so 
doing, acting without authority and committing a breach 
of her fiduciary obligation as such guardian, as aforesaid, 
and said Helen M. LeGendre and said defendant Bank 
thereby jointly and severally converted said certificate of 
deposit to their own several uses, and by reason thereof 
said defendants and each of them became, were and are in¬ 
debted to said Jeanne Collette LeGendre, a minor as afore¬ 
said, and being so indebted said defendant Bank promised 
to pay to said Jeanne Collette LeGendre, her guardian or 
assigns, the value of said certificate of deposit together 
with interest thereon at the legal rate from March 22, 1933 
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until paid whenever it should be thereunto requested; that 
thereafter, to wit, on the 9th day of August, 1935, this Hon¬ 
orable Court revoked the aforesaid appointment of Helen 
M. LeGendre, and appointed the Liberty National Bank, 
a corporation, as guardian of said minor’s estate; that on, 
to wit, the 7th day of March, 1936, said plaintiff purchased 
all claim or claims held by such guardian aforesaid,! and 
any and all claim or claims of Jeanne Collette LeGendre, 
its said ward, against the defendant Bank, for, upon 
3 and arising out of the aforesaid certificate of deposit 
and by reason of the participation of said Banjk in 
the wrongful transfer, receipt and conversion of said cer¬ 
tificate, as aforesaid, and the plaintiff herein is now the 
sole and absolute owner of such claim or claims against jsaid 
defendant Bank and is entitled to receive payment theijeof; 
but notwithstanding its promises aforesaid the defendant 
Bank has refused and refuses to pay to this plaintiff the 
value of said certificate of deposit and interest thereon al¬ 
though frequently requested so to do; 

WHEREFORE, the plaintiff brings this suit and claims 
judgment against said defendant for the sum of One thou¬ 
sand seven hundred twenty-six and 24/100 dollars ($1,- 
726.24) with interest thereon at six (6) per cent per annum 
from March 22, 1933, according to the particulars of! de¬ 
mand annexed hereto and made part hereof, besides costs 
of this suit. i 

Second Count I 


The plaintiff, United States Fidelity & Guaranty Com¬ 
pany, a corporation organized and existing under the laws 
of the State of Maryland, sues the defendant, The j^na- 
costia Bank, a corporation organized under the laws of 
the State of West Virginia, for money payable by said de¬ 
fendant to said plaintiff, for that whereas, at the tijmes 
hereinafter mentioned said defendant was and still is carry¬ 
ing on the business of banking in the District of Colum¬ 
bia; on, to wit, the 27th day of February, 1931, Heleii M. 
LeGendre was appointed by this court as guardian of I the 
estate of Jeanne Collette LeGendre, a minor born on, to wit, 
the 21st day of July, 1922; that on, to wit, the 19th day of 
October, 1933, said Helen M. LeGendre, in her fiduciary ca¬ 
pacity as such guardian, was in possession of said minor’s 
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estate consisting of, among other things, a certain nego¬ 
tiable certificate of deposit Number 766, dated Feb- 

4 ruary 28, 1933, issued by The Anacostia Bank and 
payable on its face to the order of said Helen M. 

LeGendrc, guardian of Jeanne Collette LeGendre in and 
for the sum of One thousand seven hundred twenty-six and 
24/100 dollars ($1,726.24) together with interest thereon at 
the rate of four (4) per cent per annum, a copy of said 
certificate of deposit being hereto annexed as plaintiff’s 
particulars of demand and made part hereof to the same 
extent as if fully set forth herein; that on said date, to 
wit, the 19th day of October, 1933, without authority so to 
do and in violation and breach of her fiduciary obligation 
as such guardian, said Helen M. LeGendre endorsed, trans¬ 
ferred and delivered said certificate of deposit to said de¬ 
fendant, The Anacostia Bank, in payment of her personal 
debt to said Bank, and said certificate of deposit was then 
and there so received by said Bank with actual knowledge 
that it in fact belonged to said minor’s estate and that said 
Helen M. LeGendre was, in so doing, acting without au¬ 
thority and committing a breach of her fiduciary obliga¬ 
tion as such guardian, as aforesaid, and said Helen M. Le¬ 
Gendre and said defendant Bank thereby jointly and sev¬ 
erally converted said certificate of deposit, together with 
$42.00 interest accrued thereon, to their own several uses, 
and by reason thereof said defendants and each of them 
became, were and are indebted to said Jeanne Collette Le¬ 
Gendre, a minor as aforesaid, aiul being so indebted said 
defendant Bank promised to pay to said Jeanne Collette 
LeGendre, her guardian or assigns, the value of said cer¬ 
tificate of deposit and accrued interest thereon, to wit, One 
thousand seven hundred sixty-eiglit and 24/100 dollars ($1,- 
768.24) with interest at six (6) per cent per annum until 
paid whenever it should be thereunto requested; that there¬ 
after, to wit, the 9tli day of August, 1935, this Honorable 
Court revoked the aforesaid appointment of Helen M. Le¬ 
Gendre, and apointed the Liberty National Bank, a 

5 corporation, as guardian of said minor’s estate; that 
on, to wit, the 7th day of March, 1936, said plaintiff 

purchased all claim or claims held by such guardian afore¬ 
said and all claim or claims of Jeanne Collette LeGendre, 
its said ward, against the defendant Bank, for, upon and 
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arising out of the aforesaid certificate of deposit and 


by 


v -■ — — l - L* 

reason of the participation of said Bank in the wrongful 
transfer, surrender, receipt and conversion of said cer¬ 
tificate, as aforesaid, and the plaintiff herein is now the 
sole and absolute owner of such claim or claims against said 
defendant Bank and is entitled to receive payment thereof; 
but notwithstanding its promises aforesaid the defendant 
Bank has refused and refuses to pay to this plaintiff the 
value of said certificate of deposit and interest thereon 
although frequently requested so to do; 

WHEREFORE, the plaintiff brings this suit and claims 
judgment against said defendant for the sum of One thou¬ 
sand seven hundred sixty-eight and 24/100 dollars ($1,- 
768.24) with interest thereon at six (6) per cent per annum 
from October 19, 1933, according to the particulars of de¬ 
mand annexed hereto and made part hereof, besides co|sts 
of this suit. I 

Third Count \ 


The plaintiff, United States Fidelity & Guaranty Com¬ 
pany, a corporation organized and existing under the laws 
of the State of Maryland, sues the defendant, The Ana- 
costia Bank, a corporation organized under the laws of the 
State of West Virginia, for money payable by said defen¬ 
dant to the plaintiff, for that heretofore on, to-wit, the 
28th day of February, A. D., 1933, said defendant 
made, executed and delivered a certain certificate I of 
deposit payable to the order of Helen M. LeGendre, 
guardian of Jeanne Collette LeGendre, wherein and 
whereby said defendant promised to pay to the order of 
said Helen M. LeGendre, as Guardian aforesaid,; on 
6 the return of said certificate properly endorsed, after 
thirty days’ notice, the sum of One thousand sei’en 
hundred twenty-six and 24/100 dollars ($1,726.24), With 
interest at the rate of four (4) per cent per annum, a copy 
of said certificate of deposit being hereto annexed as plain¬ 
tiff’s particulars of demand and made part hereof to ;tlic 
same extent as if fully set forth herein; that thereafter, 
to-wit, the 19th day of October, 1933, said certificate was 
returned to said defendant and payment demanded, but 
said defendant did not pay the same or any part thereof, 
and the full amount of said certificate together with inter- 
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est thereon is now overdue and unpaid. Plaintiff further 
says that on, to-wit, the 7th day of March 1936, it purchased 
all of the right, title and interest of the said Jeanne Col¬ 
lette LeGendre and her guardian in and to the said certifi¬ 
cate of deposit, and plaintiff is now the sole and absolute 
owner thereof. 

'WHEREFORE, the plaintiff brings this suit and claims 
judgment against said defendant for the sum of One thou¬ 
sand seven hundred twenty-six and 24/100 dollars ($1,- 
726.24), with interest thereon at the rate of four (4) per 
cent per annum from the 28th day of February, 1933, to 
October 19,1933 and interest at six (6) per cent per annum 
on the total sum from October 19, 1933 until paid according 
to the particulars of demand hereto annexed and made part 
hereof, besides costs of this suit. 

Fourth Count 

The plaintiff, United States Fidelity & Guaranty Com¬ 
pany, a corporation organized and existing under the laws 
of the State of Maryland, sues the defendant, The Ana- 
costia Bank, a corporation organized under the laws of the 
State of West Virginia, for money payable by said defen¬ 
dant to said plaintiff, for that whereas, at the times herein¬ 
after mentioned said defendant, The Anacostia Bank, was 
and still is carrying on the business of banking in 
7 the District of Columbia; that on, to-wit, February 
27, 1931, Helen M. LeGendre was appointed by this 
court as Guardian of the Estate of Jeanne Collette LeGen¬ 
dre, a minor born on, to-wit, the 21st day of July, 1922; 
that on, to-wit, the 19th day of October, 1933, said Helen 
M. LeGendre, in her fiduciary capacity as such guardian, 
was in possession of said minor’s estate consisting of, 
among other things, a certain negotiable cashier’s check 
dated October 17, 1933, drawn on The Anacostia Bank, and 
payable on its face to the order of Helen M. LeGendre, 
Guardian of Jeanne Collette LeGendre, in and for the sum 
of One thousand seven hundred sixty-eight and 24/100 
dollars ($1,768.24), a copy of said cashier’s check being 
hereto annexed as plaintiff’s particulars of demand and 
made part hereof to the same extent as if fully set forth 
herein; that on said date, to-wit, the 19th day of October, 
1933, without authority so to do and in violation and breach 
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of her fiduciary obligation as such guardian, said Hjclen 
M. LcGendrc endorsed, transferred and delivered said 
cashier’s check to said defendant Bank in payment of: her 
personal debt to said Bank, and said cashier’s check was 
then and there so received and cashed by said Bank With 
actual knowledge that said cashier’s check and its pro¬ 
ceeds in fact belonged to said minor’s estate and that Isaid 
Helen M. LcGendrc was, in so doing, committing a breach 
of her fiduciary obligation as such guardian, as aforesaid, 
and said Helen M. LcGendrc and said defendant Bank 
thereby jointly and severally converted said cashier’s 
check and the moneys collected therefrom, to-wit, One thou¬ 
sand seven hundred sixty-eight and 24/100 dollars ($1,- 
768.24), to their own several uses; and by reason thereof 
said defendants and each of them became, were and! are 
indebted to said Jeanne Collette LcGendrc, a minor as 
aforesaid, and being so indebted said defendant Bank 
promised to pay to said Jeanne Collette LcGendrc, 
S her guardian or assigns, the value of said cashier’s 
check and the proceeds thereof, to-wit, One thou¬ 
sand seven hundred sixty-eight and 24/100 dollars {$1,- 
768-24), with interest at six (6) per cent per annum tmtil 
paid, whenever it should be thereunto requested; that there¬ 
after, to-wit, on the 9th day of August, 1935, this Ilojnor- 
able Court revoked the aforesaid appointment of Helen 
M. LcGendrc and was appointed the Liberty National B^nk, 
a corporation, as guardian of said minor’s estate; that on, 
to-wit, the 7th day of March, 1936, said plaintiff purchased 
all claim or claims held by such guardian aforesaid and all 
claim or claims of Jeanne Collette LeGendre, its said ward, 
against the defendant Bank, for, upon, and arising out of 
the aforesaid check and by reason of the participation of 
said Bank in the wrongful transfer, receipt, conversion, 
and use of said cashier’s check and its proceeds as afore¬ 
said, and the plaintiff herein is now the sole and absolute 
owner of such claim or claims against said defendant Bank 
and is entitled to receive payment thereof; but notwith¬ 
standing its promises aforesaid, said defendant Bank has 
refused and refuses to pay to this plaintiff said sum of 
money although frequently requested so to do; 

WHEREFORE, the plaintiff brings this suit and claims 
judgment against said defendant for the sum of One Thou- 
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sand seven hundred sixty-eight and 24/100 dollars 
($1,768.24), with interest thereon at six (6) per cent per 
annum from October 1.9, 1933, according to the particulars 
of demand hereto annexed and made part hereof, besides 
costs of this suit. 

Fifth Count 

The plaintiff, United States Fidelity & Guaranty Com¬ 
pany, a corporation organized and existing under the laws 
of the State of Maryland, sues the defendant, The 
9 Anacostia Bank, a corporation organized under the 
laws of the State of West Virginia, for money pay¬ 
able by said defendant to the plaintiff, for that whereas, on, 
to-wit, the 27th day of February, 1931, Helen M. LeGendre 
was appointed by this Court as guardian of the estate of 
Jeanne Collette LeGendre, a minor born on, to-wit, the 21st 
day of July, 1922: on, to-wit, the 17th day of October, 1933, 
said defendant Bank made, executed and delieverd a cer¬ 
tain cashier’s check No. 7412, drawn on itself, The Ana¬ 
costia Bank, wherein and whereby said defendant promised 
to pay to the order of said Helen M. LeGendre, Guardian 
of Jeanne Collette LeGendre, upon demand, the sum of One 
thousand seven hundred sixtv-eight and 24/100 dollars 
($1,768.24), a copy of said cashier’s check being hereto an¬ 
nexed as plaintiff’s particulars of demand and made part 
hereof to the same extent as if fully set forth herein; that 
thereafter, to-wit, on the 19th day of October, 1933, said 
cashier’s check was presented to said defendant Bank and 
payment thereof demanded, but said defendant refused and 
refuses to pay the same or any part thereof, and the full 
amount of said cashier’s check together with interest there¬ 
on at six (6) per cent per annum from October 19, 1933, 
is now overdue and unpaid, according to the particulars of 
demand hereto annexed and made part hereof. 

Plaintiff further says that thereafter, to-wit, on August 
9, 1935, this Honorable Court revoked the aforesaid ap¬ 
pointment of Helen M. LeGendre, and appointed the Liberty 
National Bank, a corporation, as Guardian of said minor’s 
estate; that on, to-wit, the 7th day of March, 1936, this 
plaintiff purchased all of the right, title and interest of the 
said Guardian and of said Jeanne Collette LeGendre, its 
said ward, in and to the said cashier’s check, and the plain¬ 
tiff herein is now the sole and absolute owner thereof; that 
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said defendant Bank has refused and refuses to f>a>’ 

10 this plaintiff said sum of One thousand seven hun¬ 
dred sixty-eight and 24/100 dollars ($1,768.24), with 

interest as aforesaid although frequently requested and 
said defendant has frequently promised so to do. 

WHEREFORE, the plaintiff brings this suit and clapns 
judgment against said defendant for the sum of One thou¬ 
sand seven hundred sixty-eight and 24/100 dollars ($1,- 
768.24), with interest thereon at six (6) per cent per ian- 
num from October 19, 1933, besides cost of this suit. 

i 

Sixth Count 

The plaintiff, United States Fidelity & Guaranty Com¬ 
pany, a corporation organized and existing under the laws 
of the State of Maryland, sues the defendant, The Aina- 
costia Bank, a corporation organized and existing under jthe 
laws of the State of West Virginia for money payable 1 by 
said defendant to said plaintiff, for that whereas, at ithe 
times hereinafter mentioned said defendant was and still is 
carrying on the business of banking in the District of po- 
lumbia; that on, to-wit, the 19th day of October, 1933, said 
defendant Bank was indebted to Jeanne Collette LeGendre, 
a minor born on, to-wit, the 21st day of July, 1922, in ithe 
sum of One thousand seven hundred sixty-eight and 24/3.00 
dollars ($1,768.24) for so much money by said defendant be¬ 
fore that time had and received from said minor’s guardian, 
Helen M. LeGendre, to and for the use of said Jeanne Pol- 
lette LeGendre, minor as aforesaid, her guardian or as- 
signs; and being so indebted said defendant, in consider¬ 
ation thereof, afterwards, to-wit, on the day and year afore¬ 
said, undertook and faithfully promised to pay to the said 
minor, her guardian or assigns, the said last-mentioned sjum 
of money with interest thereon at the legal rate whenever 
it should be thereunto requested: that on, to-wit, the 7th day 
of March, 1936, said plaintiff herein purchased from 

11 the Liberty National Bank, guardian of said minor’s 
estate, any and all claim or claims of such guardian 

aforesaid and of Jeanne Collette LeGendre, its said ward, 
against said defendant Bank for said sum of money and 
interest thereon, and the plaintiff is now the sole and abso¬ 
lute owner and holder of such claim or claims, and is ien- 
titled to receive payment thereof; that said defendant Bank 
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has refused and refuses to pay said sum of money, with in¬ 
terest thereon, to this plaintiff although frequently re¬ 
quested and said defendant has frequently promised so 
to do. 

WHEREFORE, the plaintiff brings this suit and claims 
judgment against the defendant, The Anacostia Bank, for 
the sum of One thousand seven hundred sixty-eight and 
24/100 dollars ($1,768.24), with interest thereon at six (6) 
per cent per annum from the 19th day of October, 1933, ac¬ 
cording to the particulars of demand annexed hereto and 
made part hereof, besides costs of this suit. 

BRANDENBURG & BRANDENBURG 
JR EARLE 

Attorneys for Plaintiff. 



This certificate is continuous 
No Renewal necessary 
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12 Plaintiff’s Particulars of Demand 

Filed October 17 1936 

i 

# * # 

Copy of Certificate of Deposit 
(face) 

15-71 | 

THE ANACOSTIA BANK 5 ' No. 766 

Anacostia, D. C., Feb 28 1933 

Helen M. LeGendre, Guardian of Jeanne Collette Le- 
Gendre has deposited in this bank 1726 Dol’s 24 Cts, 
$1,726.24 payable to the order of Helen M. LeGendre, 
Guardian of Jeanne Collette LeGendre on the return 
of this certificate properly endorsed, after thirty 
days notice, with interest at the rate of four per cent, 
per annum, if left for a period of six months! or 
longer, and at the rate of three per cent, per annum, 
if left for a shorter period. No interest will be phid 
on this certificate unless it has been outstanding 
three months. 

i 

TIME CERTIFICATE OF DEPOSIT 
Not subject to check. 

Countersigned 

CARL C. SMUCK W. L. KOONTZ 

Casliier 

(Copy of endorsement on back of certificate of deposit) 

— 

: Helen M. LeGendre : 

: Guardian of : 

: Jeanne Collette : 

: LeGendre : 
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13 Copy of Cashier’s Check 

(Face) 

15-71 

THE ANACOSTIA BANK ~b~' No. 7412 

Anacostia, D. C. Oct 17 1933 

Pay 
to the 

order of Helen M. LeGendre, Guardian of Jeanne 

Collette LeGendre $1768.24 

***** 1768 DoVs 24 cts DOLLARS 

CASHIER’S CHECK W. L. KOONTZ 

Cashier 

Copy of endorsement on back of Cashier’s check 

: Helen M. LeGendre : 

: Guardian of : 

: Jeanne Collette LeGendre : 


The Anacostia Bank, .... DR 
-to- 

united STATES FIDELITY & GUARANTY 

COMPANY,.CR. 

To Amount due in respect to said certificate of deposit 
under First Count of plaintiff’s declaration, hereto an¬ 
nexed and made part hereof, $1,726.24 with interest at 
6% per annum from March 22, 1933 until paid, and costs. 

To Amount due in respect to said certificate of deposit un¬ 
der Second Count of plaintiff’s declaration, hereto an¬ 
nexed and made part hereof, $1,726.24 plus $42.00 inter¬ 
est accrued thereon, total $1,768.24 with interest at 6% 
per annum from October 19, 1933 until paid, and costs. 

To amount due on said certificate of deposit under Third 
Count of plaintiff’s said declaration, $1,726.24 with in- 
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terest at 4% per annum from February 28, 1933 to Octo¬ 
ber 19, 1933, plus interest on the total sum at 6% per 
annum from October 19, 1933 until paid, and costs. 

14 To Amount due in respect to said Cashier’s Check 
under Fourth Count of plaintiff’s said declaration, 
$1,768.24 with interest at 6% per annum from October 19, 
1933 until paid, and costs. 

To Amount due on said Cashier’s Check under Fifth Count 
of plaintiff’s said decelaration, $1,768.24 with interest 
at 6% per annum from October 19, 1933 until paid,: and 
costs. 

| 

To Amount due under Sixth Count of plaintiff’s said decla¬ 
ration for money had and received by The Anacostia 
Bank to and for the use of Jeanne Collette LeGendre, a 
minor, her guardian or assigns and the plaintiff herein, 
as more fully set forth in plaintiff’s said declaration, 
hereto annexed and made part hereof, $1,768.24 with in¬ 
terest at 6% per annum from October 19, 1933, and costs. 

BRANDENBURG & BRANDENBURG 
J R EARLE 

Attorneys for Plaintiff, United States 
Fidelity & Guaranty Company J 


15 Amendment to Declaration 

i 

Filed January 10 1940 
# * * 

Comes now the plaintiff, leave of Court being first had 
and obtained, and files this its amendment to the declara¬ 
tion herein as follows: 

Seventh Count or Statement of Claim 

1. On, to wit, the 27th day of February, 1931, Helen M. 
LeGendre was appointed as guardian of the Estate of 
Jeanne Collette LeGendre, a minor born the 21st day of 
July, 1922, in Guardianship Cause No. 7675 in this Hohor- 
able Court, and pursuant to the statute in such cases made 
and provided gave an undertaking in the penalty of 
Twenty-five hundred dollars ($2500.00) conditioned forj the 
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faithful performance of her trust; that at her instance and 
request plaintiff executed said undertaking and became 
surety thereon. 

2. Among other property which came into the hands of 
said Guardian was a certificate of deposit issued by the de¬ 
fendant bearing date the 28th day of February, 1933, in and 
for the sum of Seventeen hundred twenty-six and 24/100 
Dollars ($1726.24), payable to the order of said Helen M. 
LeGendre, as Guardian of Jeanne Collette LeGendre, on 
the return of said certificate properly endorsed, together 
with interest as therein provided; that a copy of said cer¬ 
tificate is attached to the original declaration herein and is 
hereby referred to. 

3. On, to-wit, the 28th day of February, 1933, said Helen 
M. LeGendre pledged said certificate as collateral security 
for a personal loan made to her by said defendant in the 

sum of Fifteen hundred and fifty dollars ($1550.00), 
16 evidenced by her individual promissory note pay¬ 
able to the order of said defendant three months 
after date, and bearing interest at the rate of six per cen¬ 
tum per annum until paid. 

4. On, to-wit, the 19th day of October, 1933, said Helen 
M. LeGendre, upon the demand of said defendant, surren¬ 
dered said certificate of deposit to said defendant, receiv¬ 
ing therefor the sum of One hundred fifty-nine and 86/100 
dollars ($159.86), the balance of the proceeds of said cer¬ 
tificate being then and there taken and applied by said de¬ 
fendant to the payment of said individual note held by it 
and received from said Helen M. LeGendre as aforesaid. 

5. On, to-wit, the 9th day of August, 1935, said Helen M. 
LeGendre was, by order of this Court, removed as Guar¬ 
dian and the Liberty National Bank appointed in her place 
and stead. 

6. As a result of due proceedings in that behalf, this Hon¬ 
orable Court found and determined said Helen M. Le¬ 
Gendre to be in default as Guardian, and entered an order 
and decree directing her and the plaintiff as surety on her 
undertaking to pay to said substituted Guardian the sum 
of Seventeen hundred thirty-four dollars ($1734.00), with 
interest at six (6) per cent, from the 28th day of August, 
1935, and $97.30 costs. 
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7. Pursuant to such order and decree the plaintiff pgid 
to said Liberty National Bank, substituted guardian las 
aforesaid, the sum of Eighteen hundred eighty-three and 
32/100 Dollars ($1883.32), on the 10th day of March, 1936, 
and thereupon became subrogated to the rights of said 
substituted guardian and said minor against said defen¬ 
dant upon said certificate of deposit and the proceeds 
thereof wrongfully obtained from said Helen M. LeGendre 
and applied in payment or on account of her individual 
debt. 

17 Wherefore, the plaintiff demands judgment 
against said defendant for the sum of Seventeen 
hundred twenty-six and 2*4/100 Dollars ($1726.24), with 
interest thereon from the 22nd day of March, 1933, besides 
costs of this suit. I 

BRANDENBURG AND BRANDENBURG 
By THOMAS SEARING JACKSON 
Attorneys for Plaintiff. 


18 Me m o r audit m 

January 27 1937 

Demurrer to declaration overruled. 


19 Pleas of the Defendant to the Declaration dtc. 

Filed March 9-1937 

# * * 

1. The defendant admits— 

(a) That plaintiff is a non-resident corporation. 

i 

(b) That defendant is a corporation; that it was char¬ 
tered under the laws of West Virginia, and it has been en¬ 
gaged in the banking business in the District of Columpia 
for more than ten years last past. 

(c) That on February 27, 1931, Helen M. LeGendre was 
appointed and thereafter qualified as guardian of the jes- 
tate of her daughter Jeanne Collette LeGendre, born July 
21,1922. 
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(d) That by order of this Court entered August 9, 1935, 
said Helen M. LeGendre was removed as such guardian 
and the Liberty National Bank was substituted in her 
place, and defendant says that in its aforesaid order re¬ 
moving said guardian, the Court found as a fact, and as 
the cause for the removal of said Helen M. LeGendre, that 
she had improvidently invested the whole of her said 
ward’s estate. And defendant further says that thereafter 
there was paid to said substituted guardian the entire 
amount of the loss said ward theretofore sustained through 
said Helen M. LeGendre, as such guardian, improvidently 
investing her estate in the purchase of certain real estate. 

2. Defendant further admits and states— 

(e) That on February 28, 1933, defendant delivered to 
Helen M. LeGendre defendant’s certificate of de- 

20 posit No. 766 for $1,726.24, payable to the order of 
Helen M. LeGendre, guardian of Jeanne Collette 
LeGendre, on the return of the certificate properly en¬ 
dorsed, together with interest, and defendant says that on 
October 17, 1933, upon the surrender and return to the de¬ 
fendant of said certificate by said Helen M. LeGendre, and 
endorsed by her as guardian of Jeanne Collette LeGendre, 
defendant delivered to said Helen M. LeGendre its cash¬ 
ier’s check for $1,768.24 (same representing the principal 
of said certificate $1,726.24 and 4% interest thereon $42. 
from February 28,1933 to October 17,1933) payable to the 
order of said Helen M. LeGendre, guardian of Jeanne Col¬ 
lette LeGendre, and said check was accepted by said Helen 
M. LeGendre, guardian of said Jeanne Collette LeGendre, 
in full payment and satisfaction of said certificate of de¬ 
posit. 

(f) That the aforesaid check for $1,768.24, after first 
being endorsed by the said Helen M. LeGendre, guardian 
of said Jeanne Collette LeGendre, was, on the 17th day of 
October, 1933, cashed by the defendant and the entire pro¬ 
ceeds were paid over by defendant to said Helen M. Le¬ 
Gendre, guardian of Jeanne Collette LeGendre, on, to-wit, 
the 17th day of October, 1933. 

3. For further plea to the declaration and each count 
thereof, defendant says— 
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(g) on March 31, 1931, said Helen M. LeGendre opened 
a savings account with the defendant in the name of Helen 
M. LeGendre, guardian of Jeanne Collette LeGendre,; in 
the amount of $160.53, and from time to time said guardian 
withdrew portions of said fund and on the 27th day of Mjay, 
1935, said guardian drew a check for the balance $59^61 
thereof, which check wqs duly paid by defendant upon its 
presentation and said account stands closed upon the bopks 
of the defendant. 

21 4. For further plea to the declaration and each 

count thereof, defendant says— 

(li) on March 31, 1931, Helen M. LeGendre obtained 
from defendant certificate of deposit No. 666 for $1,600., 
payable to the order of Helen M. LeGendre, guardian! of 
Jeanne Collette LeGendre, on the return of the certificate 
properly endorsed, with interest. 

On September 30, 1931, said Helen M. LeGendre, guard¬ 
ian of Jeanne Collette LeGendre, endorsed and returned 
to the defendant the last mentioned certificate of deposit, 
whereupon, to wit, September 30, 1931, defendant deliv¬ 
ered to said Helen M. LeGendre a certificate of deposit 
No. 696 for $1,632., payable to the order of Helen M. iLe- 
Gendre, guardian of Jeanne Collette LeGendre, on the re¬ 
turn of the certificate of deposit properly endorsed, with 
interest. j 

On March 30, 1932, said Helen M. LeGendre, guardian 
of Jeanne Collette LeGendre, endorsed and returned to de¬ 
fendant the last mentioned certificate of deposit, where¬ 
upon, as aforesaid, to wit, March 30, 1932, defendant de¬ 
livered to said Helen M. LeGendre a certificate of deposit 
No. 726 for $1,664.64, payable to the order of Helen M. Le¬ 
Gendre, guardian of Jeanne Collette LeGendre, on the re¬ 
turn of said deposit properly endorsed, with interest, j 
On August 30, 1932, said Helen M. LeGendre, guardian 
of Jeanne Collette LeGendre, endorsed and returned ito 
defendant the last mentioned certificate of deposit, where¬ 
upon, to wit, August 30,1932, defendant delivered to Helen 
M. LeGendre a certificate of deposit No. 737 for $1,692.39, 
payable to the order of Helen M. LeGendre, guardian of 
Jeanne Collette LeGendre, on the return of the certificate 
of deposit properly endorsed, with interest. 
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22 On February 28, 1933, said Helen M. LcGendre, 
guardian of Jeanne Collette LeGendre, endorsed 

and returned to defendant the last mentioned certificate of 
deposit, whereupon, to wit, February 2S, 1933, defendant 
delivered to Helen M. LeGendre a certificate of deposit 
No. 766 for $1,726.24, payable to the order of Helen M. Le¬ 
Gendre, guardian of Jeanne Collette LeGendre, on the re¬ 
turn of the certificate properly endorsed, with interest, and 
defendant says, as aforesaid, that on October 17, 1933, said 
Helen M. LeGendre returned to defendant said certificate 
properly endorsed by her as such guardian, and thereupon, 
as aforesaid, to wit, October 17, 1933, defendant paid and 
satisfied the same in the manner aforesaid. 

5. For further plea to the declaration and each count 
thereof, defendant says— 

(i) On May 3, 1932, defendant, at the request of Helen 
M. LeGendre, guardian of Jeanne Collette LeGendre, ad¬ 
vanced to said guardian, for the use and benefit of said 
Jeanne Collette LeGendre, the sum of $1,000. on account 
of the amount $1,664.64 owing by defendant on the afore¬ 
said certificate of deposit No. 726, and simultaneously with 
the advancement of said $1,000., said Helen M. LeGendre, 
guardian of Jeanne Collette LeGendre, endorsed and deliv¬ 
ered to defendant said certificate of deposit together with 
her individual note for $1,000., payable to the order of de¬ 
fendant, with interest. 

(j) From time to time between May 5, 1932 and Novem¬ 
ber 30, 1932, defendant, at the request of said Helen M. Le¬ 
Gendre, guardian of Jeanne Collette LeGendre, advanced 
to said Helen M. LeGendre, guardian of Jeanne Collette 
LeGendre, for the use and benefit of said Jeanne Collette 
LeGendre, additional sums of money totaling $550. on ac¬ 
count of the amount defendant owed on the afore- 

23 said certificates of deposit, and on November 30, 
1932, said Helen M. LeGendre, guardian of Jeanne 

Collette LeGendre, endorsed and delivered to defendant 
said certificate of deposit No. 737, dated August 30, 1932, 
for $1,692.39, together with her individual note for the sum 
of $1,550., payable to defendant’s order, with interest. 

(k) On February 2S, 1933, the said Helen M. LeGendre 
gave defendant her individual note for $1,550. in lieu of the 
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aforesaid note of November 30, 1932, and, as guardian as 
aforesaid, said Helen M. LeGendre endorsed and delivered 
to defendant the aforesaid certificate of deposit No. 766, 
dated February 28, 1933, for $1,726.24. j 

i 

(l) On, to wit, October 17, 1933, the said Helen M.;Le¬ 

Gendre, guardian as aforesaid, returned to defendant* in 
cash, the total amount $1,550., with interest, which defen¬ 
dant theretofore, as aforesaid, advanced to said Helen M. 
LeGendre, guardian of Jeanne Collette Le Gcndre, forjthe 
use and benefit of said Jeanne Collette LeGendre on 'her 
aforesaid certificate of deposit. 1 

(m) The money $1,550. advanced Helen M. LeGendre, 
guardian of Jeanne Collette LeGendre, as aforesaid, oil ac¬ 
count of defendant’s aforesaid certificate of deposit ovfing 
said Helen M. LeGendre, guardian of Jeanne Collette Le¬ 
Gendre, was improvidently used and applied by said guard¬ 
ian towards the purchase of certain real estate for the luse 
and benefit of her said ward, Jeanne Collette LeGendre, and 
said $1,550. was not advanced nor loaned by defendant to 
the said Helen M. LeGendre for her personal use and 
benefit. 

6. Defendant has no knowledge nor information thereof 

sufficient to form a belief whether plaintiff, on Majrch 

24 7, 1936, purchased all alleged claim or claims held 

by said substituted guardian, and all alleged claim 

or claims of said ward Jeanne Collette LeGendre, agaijnst 

it for, upon and arising out of the aforesaid certificates 

of deposit, cashier’s check or the proceeds thereof, for 

the reasons alleged in the various counts of the declaration, 

but defendant savs— 

* 

(n) That on March 7, 1936, defendant was not indebted 
to and owed no duty to said substituted guardian or: to 
said Jeanne Collette LeGendre for, upon and arising out 
of the aforesaid certificates of deposit, cashier’s check or 
proceeds thereof. 

(o) That neither said ward, Jeanne Collette LeGendre, 
nor said guardian, Liberty National Bank, on March 7, 
1936, had or possessed any claim or claims against defen¬ 
dant to sell to plaintiff for, upon and arising out of said cer¬ 
tificates of deposit, cashier’s check or proceeds thereof.! 
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(p) On March 7, 1936, Jeanne Collette LcGendre was a 
minor and by reason of her minority she was legally dis¬ 
qualified from contracting with the plaintiff in reference to 
the subject matters of the various counts of the declaration. 

(q) On March 7, 1936, the substituted guardian. Liberty 
National Bank, was engaged in the administration of its 
duties and trust under the supervision and direction of this 
Court, and the substituted guardian was without authority 
to sell to plaintiff any alleged claim or claims possessed by 
it or its said ward against the defendant for, upon or aris¬ 
ing out of the aforesaid certificates of deposit, cashier’s 
check or proceeds thereof unless first being so authorized 
by the Court. 

7. Except as heretofore admitted or denied, defendant 
denies all other matters pled in the various counts of the 
declaration. 

25 8. And for further plea to each count of the decla¬ 

ration, defendant says that the present action was 
not begun within three years from the time when the right 
to maintain any of the alleged actions sued on accrued. 

GEORGE C. GERTMAN 
JOHN II. BURNETT 
Attorneys for Defendant. 


26 M emorandum 

June 8—1938 
Joinder in issue—filed. 


27 Verdict and Judgment 

Filed January 10 1940 

* # * 

This cause having come on for hearing on the 8th day of 
January, 1940, before the Court and a jury of good and 
lawful persons of this district, to wit: 
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Wilbur S. Fagans 
Joseph H. Conn 
Walker M. Duvall 
William E. Edgar 
Wilbur J. Gates 
William M. Nutter 


Arthur C. Israel 
Hannah K. Weinberg 
Alexander Hagedorn 
Frederick Seibold 
Fio Smith 
Xorvell IT. Steam 


Who, after having been duly sworn to well and truly try {he 
issues between U. S. Fidelity & Guaranty Co., plaintiff ajnd 
The Anacostia Bank, defendant, and after this cause j is 
heard and given to the jury in charge, they upon their 
oath say this 10th day of January, 1940, by direction of the 
Court, that they find the issues aforesaid in favor of tjhc 
plaintiff and that the money payable to it by the defendant 
by reason of the premises is the sum of $1608.38 with iiit. 
from March 10, 1936. 

Wherefore, it is adjudged that said plaintiff recover j of 
the said defendant the sum of $1608.38 together with costs 
& interest from March 10, 1936. 


CHARLES E. STEWART, 
Clerk, 


By 


GRIFFIN T. GARNETT, 
Assistant Clerk. 


m. 


By direction of 
Justice Adkins 


28 Notice of Appeal \ 

Filed January 19 1940 
# * *• 

i 

! 

Notice is hereby given this 19 day of January 1940, tlpit 
the defendant The Anacostia Bank, a corporation, hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 10th day of January, 1940, in favor of the plaintiff 
against said defendant. 


GEORGE C. GERTMAN 
Attorney for Defendant. 
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Memoranda 

January 19 1940 

One copy of notice of appeal mailed by Clerk 
Supersedeas bond $2500 on appeal approved and filed. 


29 Assignment of Errors and Points &c. 

Filed February 13 1940 

* # # 

1. The Court erred in overruling the defendant’s de¬ 
murrer to the original declaration and each count thereof. 

2. The Court erred in allowing the plaintiff to file an 
amended declaration, embracing count Xo. 7. 

3. The Court erred in allowing the plaintiff on January 
10, 1940, by amendment to the declaration, to plead a new 
cause of action cognizable in equity. 

4. The Court erred in overruling defendant’s oral de¬ 
murrer or motion to strike the amended declaration, em¬ 
bracing count Xo. 7. 

5. The Court erred in overruling defendant’s motion to 
require the plaintiff to elect upon which count of the decla¬ 
ration it would stand. 

6. The Court erred in overruling defendant’s motion to 
strike from the evidence the praecipe, the motion, the assign¬ 
ment and the order of the Probate Court dated May 28,1938, 
all being hereinafter more specifically identified. 

7. The Court erred in holding as a matter of law upon the 
evidence that the equities in the case in favor of the plaintiff 
were greater than those in favor of the defendant. 

S. The Court erred in holding as a matter of law upon the 
evidence that equity and justice required that the plaintiff 
recover judgment against the defendant for the amount of 
the verdict. 

9. The Court erred in admitting in evidence— 

(a) The assignment from the Liberty Xational Bank 
dated March 7, 1936. 

30 (b) The motion of Liberty Xational Bank, Guard¬ 
ian of Jeanne C. LeGendre, and the praecipe attached 

thereto, being plaintiff’s Exhibits 8A and SB. 

(e) The order of the Probate Court dated May 28, 1938. 
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(cl) The undertaking dated February 28, 1931. 

10. The Court erred— ! 

(a) In overruling the motion of the defendant, madp at 

the end of the trial, for a directed verdict in its favor upon 
the record and the evidence. 

(1)) In granting plaintiff’s motion for a directed verdict 
and entering judgment upon the verdict rendered as; di¬ 
rected. I 

(c) In refusing to submit the case to the jury upon the is¬ 
sues framed and the evidence adduced. 

(d) In refusing to submit to the jury for decision !the 
question whether tin* defendant acted in good faith or jbad 
faith in connection with the certificate of deposit of Febru¬ 
ary 28, 1933, the promissory note dated February 2.8, 1$33, 
the cashier’s check dated October 17, 1933, and the applica¬ 
tion of the proceeds thereof. 

11. The Court erred in not holding as a matter of law 
that the order of the Court dated August 9, 1933 was jres 
adjudicata of the right of the plaintiff to recover of thelde- 
fendant the amount of the verdict and judgment. 

12. The Court erred— I 

(a) In ruling as a matter of law, upon the evidence, tjhat 

the $1530 advanced the fiduciary, Helen M. LeGendre,j by 
the defendant and represented by her individual note darted 
February 28, 1933, constituted, both in law and in fact, the 
personal debt of the fiduciary within the meaning and 
31 intent of See. 34, Chap. 3, Title 11,1929 D. C. Code. 

(b) In ruling as a matter of law, upon the evidence, 
that the defendant at the time it took the certificate of de¬ 
posit of February 28, 1955. as security for the payment of 
the $1550 note, had actual knowledge of the fact that inj so 
taking the same Helen M. LeGendre, as guardian, was com¬ 
mitting a breach of her fidueiarv obligation. 

(c) In ruling as a matter of law, upon the evidence, that 
the defendant at the time it took the certificate of deposit of 
February 2S, 1933, as collateral, had knowledge of such facts 
that its action in taking the same amounted to bad faith Ion 
its part. 

(d) In ruling as a matter of law, upon the evidence, that 
the defendant at the time it took the certificate of deposit 
dated February 28, 1953, as collateral, knew that it was be¬ 
ing transferred by Helen M. LeGendre, guardian, in a traps- 
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action known by the defendant to be for the personal benefit 

of the fiduciary. 

•> 

(e) In ruling as a matter of law, upon the evidence, that 
the debt represented by the $1550 note was actually known 
by the defendant to be the personal debt of the fiduciary or 
known by the defendant to be for her personal benefit. 

(f) In ruling as a matter of law, upon the evidence, that 
in cashing the check dated October 17, 1933, and applying 
the proceeds in part to the payment of the $1550 note, the 
defendant acted in bad faith and with actual knowledge of a 
breach by Helen M. LeGendre, guardian, of her fiduciary 
obligation and with actual knowledge that the proceeds of 

the check were being applied by it in payment of a 
32 personal debt of the fiduciary to its actual knowledge 
and in a transaction which was for the personal 
benefit of the fiduciary, Helen M. LeGendre. 

13. The Court erred in not submitting to the jury for de¬ 
cision, upon the evidence, the question whether the $1550 
note was given for and represented a personal debt of the 
fiduciary owing the defendant; whether in taking the cer¬ 
tificate of deposit, the check or the proceeds of the check, the 
defendant had actual knowledge of the breach by Helen M. 
LeGendre, guardian, of her fiduciary obligation, and that 
the defendant had knowledge of such facts that its action 
in the premises amounted to bad faith. 

14. The Court erred in not submitting to the jury, upon 
the evidence, the question whether the debt represented by 
the note of $1550 was actually known to the defendant as 
the personal debt of the fiduciary and that it was created for 
her personal benefit. 

15. The Court erred in not ruling as a matter of law that 
the defendant’s check dated October 17, 1933, paid and dis¬ 
charged its obligation on the certificate of deposit dated 
February 28, 1933. 

16. The Court erred in not holding as a matter of law, 
upon the evidence, that the debt represented by the note of 
$1550 was not the personal debt of the fiduciary to the actual 
knowledge of the defendant within the meaning and intent 
of Sec. 34, Chap. 3, Title 11, 1929 D. C. Code. ' 

17. The Court erred in not holding as a matter of law 
that the debt represented by the $1550 note was not created 
for the personal benefit of the fiduciary. 
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18. The Court erred in holding as a matter of law thalj a 
trust relationship between the defendant and Helen 
33 M. LeGendre, guardian, was created by the certificate 
of deposit dated February 28, 1933, and the defen¬ 
dant’s check dated October 17, 1933. 

GEORGE C. GERTMAN 
JOHN H. BURNETT 

Attorneys for Defendant. \ 


Memorandum 

February 14 1940 

* ; 

Time for filing record on appeal in the United States 
Court of Appeals for the District of Columbia extendedito 
and including sixty days from the date of the filing of the 
notice of appeal. j 


34 Endorsed: Filed Mar 11 1940 

i 

Statement of Evidence 

i 

* * * 

I 

It is hereby stipulated and agreed between the plaintiff 
and the defendant, through their respective counsel, that at 
the trial of the above entitled action begun on January;8, 
1940 and concluded on January 10, 1940, the following pro¬ 
ceedings were held, evidence offered and given, rulings made 
by the Court and exceptions taken by the parties and noted 
by the Court: j 

j 

35 Mrs. Helen Marie Le Gendre Kennedy was called 
as a witness on behalf of the plaintiff; and, having 

been first duly sworn, was examined and testified as f‘6l- 

•f 7 

lows: 

Direct Examination 
By Mr. Denit: 

Q. Will you state your full name? A. Helen Marie Iie- 
Gendre Kennedy. 

Q- In 1931 were you Mrs. LeGendre? A. Yes, sir. 

Q. Have you since married? A. Yes, sir. 

Q. You are the mother of Jeanne Collett LeGendre ? + \. 
Yes. 
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Q. You wore appointed as guardian of her estate? A. 
Yes. 

Q. From time to time you filed accounts as guardian, did 
you not ? A. Yes. 

Mr. Denit: I understand it is admitted that the accounts 
were filed, and I will not take the time to formally offer 
those. 

The Court: All the things mentioned in this stipulation 
are in evidence. That is correct, is it, counsel for the de¬ 
fense: that all the documents mentioned in this stipulation 
signed bv both of vou are to be considered in evidence? 

Mr. Gertman: Xo, sir. 

Mr. Burnett : Our stipulation is they may be admitted 
without proof if they are material. 

The Court: All right. Tliev are not vet in evidence. Do 
you want this stipulation to go in, or have you any objec¬ 
tion ? 


Mr. Burnett: We make no uoinc of anvthing like that, 
but we raise some question of the admissibility as to one or 
two of them. 

The Court: Suppose you pick out the one or two you 

object to; otherwise they are stipulated? 

Mr. Burnett: Xo. He can offer them and if wc have any 

objection we will object. 

The Court: All right. Are you offering them? 

36 Mr. Denit: I offer them all. 

The Court: Well, are they in evidence? 

Mr. Burnett: 1 don’t know how tliev will affect the testi- 

•> 

monv in the case at the present time. We are not espe¬ 
cially concerned with when they come into the case. We 
don’t object to any of them that are material. 

The Court: You can put them in one on top of the other, 
beginning with the first. 

Mr. Burnett: Or could vou reverse the order. 


37 By Mr. Denit: 


Q. You are the Mrs. Helen M. LeGendre who filed a peti¬ 
tion to have yourself appointed as guardian of your child, 
are you not ? A. Yes, sir. 

Q. The petition was filed on February 27, 1931 ? A. Feb¬ 
ruary 27. 

Q. And this (indicating) is the petition? A. Yes. 

Mr. Gertman: We make no point of that. 
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The Court: Very well. That was the order appointing 
the guardian. It will be received in evidence. 

i 

Mr. Gertman: "We concede she was appointed guardian. 

The Court: All right. That order, then, is in evidence. 

(Said order was marked Plaintiff’s Exhibit No. 1* re¬ 
ceived in evidence, and is in the words and figures follow¬ 
ing:) | 

“In the Supreme Court of the District of Columbia 


Holding Probate Court 

! 

Guardianship No. 7675 

! 

In re, Guardianship of Jeanne Collett Le Gendre, Infant. 

Order Appointing Guardian i 

“Upon consideration of the petition of Helen M. LeGen- 
dre filed herein the 27th day of February, 1931, and! the 
personal appearance of the infant in open Court, it ijs by 
the Court, this 27th day of February, 1931, 

“ADJUDGED, ORDERED AND DECREED that the 
said Helen M. LcGendrc be and she hereby is appointed 
guardian of the estate of Jeanne Collett LcGendrc, born 
July 21st, 1922, upon her filing an undertaking herein in 
the penal sum of $2500, conditioned for the faithful per¬ 
formance of the trust in her reposed. 

(Signed) WENDELL P. STAFFORD, 

Justice.’’’ '■ 

(Endorsed on the back thereof is the following:) 
“Guardianship No. 7675 
“In Re 

“Guardianship of Jeanne Collett LeGendre. 

38 “Order Appointing Guardian 

‘ ‘ Recorded Proceedings 
No. 110 folio SS 

Compared, G. C. W. 

“Filed 
Feb 27 1931 


THEODORE COGSWELL 
Register of Wills, D. C. 
Clerk of Probate Court 
RAYMOND NEUDECKER 
Atty for Petitioner.” 
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By Mr. Dcnit: 

Q. Did you file your first account as guardian on March 
3,1932, and this paper I show you is that account? A. Yes, 
sir. 

Mr. Denit: I offer this first account in evidence. 

Mr. Gertman: No objection. 

The Court: It will be received. 


(Said first account was marked Plaintiff’s Exhibit No. 2, 
received in evidence, and is in the words and figures fol¬ 
lowing:) 

“Vol. 232 Page 221 

In the Supreme Court of the District of Columbia 
Holding Probate Court 


CBW 


No. 7675 

Guardian Docket 21 


Guardianship of Jeanne Collett LeGendre, Minor 

1st Account of Helen M. LeGendre, Guardian of 
Jeanne Collett LeGendre, born July 21, 1922. 

Guardian qualified February 28th, 1931 

Assets Disburse- 
Reeeived ments 

Your accountant charges herself with 
the following: 

Capital: 

Per Inventory of Minor’s Estate 1,901.33 

39 Income: 

Interest on certificate of deposit in 

Anacostia Bank 32.00 

From IT. S. Veterans Administration, 
pension Sept 4/31 to Feb. 4/32, inc. 

6 mos @ $22 

She claims credit and allowance for 
the following: 


132.00 
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1931 

Feb 27 Register of Wills, deposit for 
costs Vo 1 

Jun 4 U. S. Fidelity & Guaranty Co., 
bond Vo 2 

Oct 12 Raymond Neudecker, attv., 
services Vo 3 

Sept 21 Vivian E. Lake, board, etc., 
of minor Vo 4 

Vivian E. Lake, board, etc., of minor 
Vos. 5-10 

Dec 27 Vivian E. Lake, clothing for 
minor Vo 11 

Register of Wills, this account 

No commission as guardian claimed 

Balance 


15.00 

i 

10.00 

35.00 

146.80 

132.00 

25.00 

2.95 

| 

1,704.58 


$2,065.33 $2,063.33 

“Supreme Court of the District of Columbia 
Holding Probate Court 


Report of the Register of Wills 
Clerk of the Probate Court 
Under Rule 16 


No. 7675 Guardian. 

Estate of Jeanne C. LeGendre, Minor 


T Certify that Helen M. LeGendre, guardian, has 
40 this day exhibited to me, under Rule 16, of the Pro¬ 
bate Court, the security described in the attached 
report, together with the bank statement, duly balanced, 
showing the deposits to the credit of this estate, as set out 
in the report, and that the security and statement have 
been examined and verified in accordance with said rulq. 

(Signed) MELVIN J. MARQUES, 
Deputy Register of Wills, 

Clerk of the Probate Court. I 


March 16, 1932.” 
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“Report Under Rule 16. 

The infant’s estate consists of 

Certificate of deposit in Anacostia Bank, paying 
4% int. * $1632.00 

Cash on deposit, Anacostia Bank 72.58 


$1704.58 

District of Columbia, to wit: 

I, the undersigned, Helen M. LeGendre, guardian of 
Jeanne Collett LeGendre, minor, do- solemnly swear that 
the foregoing account is just and true, and that I have 
bona fide paid, or secured to be paid, the several sums for 
which I claim credit and allowance. 

(Signed) HELEN M. LeGENDRE, 

Guardian 

Sworn to and subscribed before me this 29th day of Feb- 
ruarv, A. D. 1932 

(Signed) WILLI AH A. ASHFORD, 
(Seal) Notary Public , D. C. 


In the Supreme Court of the District of Columbia 
Holding a Probate Court 

On this 29th day of March, A. D. 1932, the foregoing ac¬ 
count, being now presented for approval, the same is, after 
examination by the Court, approved and passed. 

(Signed) ALFRED W. WHEAT, 
Chief Justice.” 

41 (Endorsed on the back thereof is the following:) 

“No. 7675 

Guardian 

Guardianship of 

Jeanne Collett LeGendre, 

Minor. 


THE ANACOSTIA HANK VS. U. S. FIDELITY & GUAR. CO. $1 


First 

Account of Guardian 
Docket No. 21 

Helen M. LeGendre 
Approved and passed: 

March 29 1932 A. D. 193 


Recorded Accounts. 

No. 232, folio 221 

Compared 

Recorded Proceedings. 

No. 114 folio 248 

Compared 

RAYMOND NEUDECKER, 
Counsellor at Laic, 
Columbian Building 

Filed Mar 3-1932 

THEODORE COGSWELL, 
Register of Wills, D. C., 
Clerk of Probate Court” 


Bv Mr. Denit: I 

•> 

Q. Did you file a second account on March 7, 1933, hs 
guardian, and is the paper I show vou that account f A. 
Yes. 

Mr. Gertman: No objection. j 

The Court: Admitted. 

(Said second account was marked Plaintiff’s Exhibit No. 
3, received in evidence, and is in the words and figures fal¬ 
lowing, to wit:) 
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“Vol 246 Page 574 

In the Supreme Court of the District of Columbia 
Holding Probate Court 
No. 7675 

Guardian Docket 21 

CBW 

Guardianship of Jeanne Collett LeGendre, Minor 

42 2nd Account of Helen M. LeGendre, Guardian of 
Jeanne Collett LeGendre, born July 21, 1922. 

Guardian qualified February 2Sth, 1931 

Your accountant charges herself with the following: 

Assets Disburse- 
Received ments 

From 1st account: 

Certificate of deposit in Anacostia 
Bank $1,632.00 

Cash on deposit, Anacostia Bank 72.58 

Income: 

Interest on certificate of deposit above 60.39 

Accrued interest on checking account 4.96 

From U. S. Veterans Administration, 
pension Feb. 4/32 to Feb. 4/33 inc., 

12 months at $22 264.00 

She claims credit and allowance for 
the following: 

1932-33 Lillian L. Lake, board etc. of 
minor Vo. 1 $264.00 

1933 

Jan 18 U. S. Fidelity & Guaranty Co., 
bond Vo. 2 10.00 

Register of Wills, this account. 5.00 

No commission as guardian claimed 

Balance 1,754.93 


$2,033.93 $2,033.93 



THE ANACOSTIA HANK VS. U. S. FIDELITY & GUAR. CO. 33 

| 

“Vol. 246 Page 575 

“Supreme Court of the District of Columbia 

| 

Holding Probate Court 

j 

i 

_ ! 

Report of the Register of Wills 

I 

Clerk of the Probate Court 
Under Rule 16 

! 

Estate of Jeanne Collett LeGendre No. 7675 

Minor. Guardiaii 

__ 

I Certify that Helen M. LeGendre, guardian has this day 
exhibited to me, under Rule 16, of the Probate Coulrt, 
43 the bank statement, duly balanced, showing the de¬ 
posits to the credit of this estate, as set out in the ire- 
port, and that the statement has been examined and verified 
in accordance with said rule. ! 

(Signed) MELVIN J. MARQUES, Deputy Register of 

Wills, Clerk of the Probate Coyrt- 

April 1,1933” 

“Vol 246 Page 576 

“Report Under Rule 16 

The infant’s estate consists of: 

Certificate of deposit in Anacostia Bank paying 

4% interest $1,692139 

Cash on deposit, Anacostia Bank $ 62J54 

i 

$1,754193 

District of Columbia, to wit: 

j 

I, the undersigned, Helen M. LeGendre, guardian of 
Jeanne Collett LeGendre, minor, do solemnly swear that the 
foregoing account is just and true, and that I have bona 
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fide paid, or secured to be paid, the several sums for which 
I claim credit and allowance. 

(Signed) HELEN M. LeGENDRE, Guardian. 

Sworn to and subscribed before me this 1st day of March, 
A. D. 1933 

(Signed) WILLIAM C. ASHFORD, 
(Seal) Notary Public, D. C. 


In the Supreme Court of the District of Columbia 
Holding a Probate Court 

On this 17th day of April, A. D., 1933, the foregoing ac¬ 
count, being now presented for approval, the same is, after 
examination by the Court, approved and passed. 

(Signed) F. D. LETTS, Justice.’ r 


(Endorsed on the back thereof is the following:) 

“No. 7675 

Guardian 

Guardianship of Jeanne Collett LeGendre, Minor 
44 2nd Account of Guardian 

Helen M. LeGendre, 1511 Park Road, N. W., Apt. 3. 

Approved and passed: 

Apr 17 1933 


Recorded Accounts. 

No. 246, folio 574 

Compared 

Raymond Neudecker, Attorney for Guardian, Standard Oil 
Building, Washington, D. C. 

Recorded Proceedings. 

No. 118 folio 460 

Compared 

Filed Mar 7-1933 

Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.* ’ 
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By Mr. Denit: 

Q. In connection with the second account filed by you as 
guardian, did you exhibit to the Deputy Register of Wills a 
receipt from The Anacostia Bank with reference to the cer¬ 
tificate of deposit for $1,726.24? 

Mr. Gertman: We object. 

A. Yes. 

Mr. Gertman: We object unless its materiality is proyed. 

Bv Mr. Denit: 


Q. Is this the receipt which you submitted? A. Yes. ! 

Mr. Burnett (after conference with Mr. Gertman): After 
talking with Mr. Gertman, Mr. Denit, that receipt is offered 
for the purpose of showing she accounted for the money on 
deposit? 

Mr. Denit: Yes. 

Mr. Gertman : All right. i 

The Court: Then, it will be received in evidence. 


(Said receipt, dated March 22, 1933, was marked “Pl(un- 

the 


tiff’s Exhibit No 


received in evidence, and is in 
words and figures following:) 


4,” 
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Receipt 

“Anacostia, D. C. Mar 22 19^3 


Received of Mrs. Helen M. LeGcndre 

certificate of deposit ir766 dated February 28, 1933 for 6 
mos. at 4% payable to Helen M. LcGendre, Guardiad of 
Jeanne Collett LeGcndre 


The Anacostia Bank, Anacostia, D. C. 


$1,726.24 


(Signed) W. L. KOONTZ, Cashier j” 


By Mr. Denit: i 

Q. You were removed as guardian, were you not, Mrs. 
Kennedy? A. Yes. j 

Q. And the Liberty National Bank was appointed in yOur 
place? A. Yes. 

Mr. Denit: We offer in evidence an order dated August 
9, 1935, removing Mrs. LeGcndre as guardian and appoint¬ 
ing the Liberty National Bank in her place. 
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Mr. Gertman: No objection. 

The Court: It will be admitted. 

(The order removing guardian was marked “Plaintiff’s 
Exhibit No. 5”, received in evidence, and is in the words 
and figures following:) 

“In the Supreme Court of the District of Columbia 
Holding a Probate Court. 

In re Guardianship of 

Jeanne C. Le Gendre, Gdn. No. 7,675 

Minor 

Order Removing Guardian; Continuing Undertaking in 
Full Force and Effect; and Appointing a New Guardian. 

“This cause coming before the Court on a hearing upon a 
Rule to Show Cause, and it appearing to the Court that 
Helen M. Le Gendre, Guardian, has improvidently invested 
the estate of the minor, resulting in an apparent loss of 
the entire assets, it is by the Court, this 9th day of August, 
A. D., 1935 

“Ordered, Adjudged and Decreed that Helen M. Le- 
Gendre, be, and she hereby is removed as Guardian of the 
estate of Jeanne C. Le Gendre; that the undertaking hereto¬ 
fore given by her in the penal sum of $2,500.00 in accord¬ 
ance with the Order of this Court of February 27, 
46 1931, be, and the same is hereby continued in full 

force and effect; and that Liberty National Bank be, 
and it hereby is appointed Guardian of the estate of Jeanne 
C. LeGendre, Minor, in the place and stead of the said Helen 
M. Le Gendre, and it is, 

“Further Ordered that the said Guardian, herein ap¬ 
pointed, shall forthwith institute necessary proceedings 
against Helen M. Le Gendre and her surety, in order to ef¬ 
fect a recovery of the assets of the estate of said minor. 

By the Court: 

(Signed) F. DICKINSON LETTS, Justice.” 

(Endorsed on the back thereof is the following:) 

“No. 7675 

Estate of Jeanne C. LeGendre, Minor. 

Order Removing Guardian; Continuing Undertaking in Full 
Force and Effect; and Appointing a New Guardian. 
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Recorded Proceedings. 

No. 128 Folio 93 j 

Compared F H 

Filed I 

Aug 9-1935 

Theodore Cogswell, Register of Wills, D. C-, Clerk of 
Probate Court 

Office of Register of Wills, Clerk of the Probate Court} 

Washington, D. C. j 


Mr. Gertman: We would like to have the prior proceed¬ 
ings in the record upon which that order was predicated, 
namely, the third account. 

Mr. Denit: We offer in evidence the report of the Aud¬ 
itor, dated January 14,1936. 

Mr. Gertman: We have no objection. 

The Court: It is admitted. ! 

(The report of the Auditor, dated (Filed) January 14, 
1936, was marked “Plaintiff’s Exhibit No. 6,” received in 
evidence, and is in the following words and figures, to wif:) 

47 “In the Supreme Court of the District 

of Columbia 

Guardianship No. 7675 j 

In re: Guardianship of 
Jeanne C. Le Gendre, 
an infant. 

“Report of the Auditor 

To the Supreme Court of the District of Columbia: I 

“The Auditor, for report in the above-entitled caube, 
respectfully states as follows: I 

“1. The Court, by order of November 4, 1935, referred 
to the Auditor the accounts of Helen M. Le Gendre, former 
guardian of the above-named Jeanne C. Le Gendre, an in¬ 
fant, to state said account and fix the liability of the fornier 
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guardian and the United Stales Fidelity and Guaranty 
Company, her surety. 

“2. In pursuance of said order, the Auditor set the case 
down for hearing on Wednesday, November 13, 1935, at 
2:30 o’clock P. M., at his office in the Court House and 
mailed notices thereof to the following-named persons: 

Major Horace T. Jones, U. S. Veterans Administration, 
Washington, D. C. 

The Liberty National Bank, Washington, I). C. 

Helen M. Le Gendre, 1G29 Newston St., N. W., Wash¬ 
ington, D. C. 

Emmett L. Sheehan, Esq., 710 14th St., N. W., Washing¬ 
ton, D. C. 

Raymond Neudecker, Esq., Standard Oil Bid., Wash¬ 
ington, D. C. 

Messrs. Welch, Daily and Welch, 710 14th St., N. W., 
Washington, D. C. 

Gerald I. Oxenburg, Esq., 710 14tli St., N. W., Wash¬ 
ington, D. C. 

United States Fidelity & Guaranty Co., 1415 K. St., N. 
W., Washington, D. C. 

“3. And at the time appointed for said hearing, supra, 
the Auditor proceeded with the hearing and took testimony 
touching the subject-matter of the reference. Thereafter, 
further testimony was taken, pursuant to adjournment, on 
November 18 and November 22, 1935, when the hearings 
were concluded. All the testimony was stenographieally 
reported, and a transcript thereof, consisting of 78 pages, 
in typewriting, it returned and filed herewith, together with 
all exhibits, vouchers and papers submitted in connection 
with said testimony. 

48 “4. The proceedings and evidence disclose that 

the said Helen M. Le Gendre was appointed guard¬ 
ian of the estate of said Jeanne C. Le Gendre, by an order 
made and filed herein on the 27th day of February, 1931; 
that she, thereupon, filed an undertaking, conditioned for 
the faithful performance of the trust in her reposed, as 
provided in said order, and that, on February 8, 1931, let¬ 
ters were duly issued to her, the said Helen M. Le Gendre, 
as such guardian. It appears that the said Helen M. Le 
Gendre as such guardian, has filed three accounts herein; 
that her first account was filed on March 3, 1932, and ap- 
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proved and passed on March 29, 1932; that her second ac¬ 
count was filed on March 7, 1933, and approved and passed 
on April 17,1933, and that her “third <£ final account” vfas 
filed herein on July 9, 1935, and has not been approved;or 
passed. It will be observed that a shortage is shown in 
said “third & final account”, and that there is an explana¬ 
tory statement by Mrs. Le Gendre (now Mrs. Kennedy) at 
the end of said account, as follows: 

“ ‘Unauthorized Expenditures j 

The amount of shortage on this account expended in con¬ 
nection with a contract to purchase lots 5, 6, 7, 8, 9, and 10 
in Block P at Manhattan Beach, Md., the investment being 
made by Helen M. Le Gendre in the belief that it would 
inure to the benefit of her minor daughter, Jeanne C. Le 
Gendre, and through ignorance on her part. The amofint 
so invested in May 1932 was raised on a certificate of de¬ 
posit reported under Rule lfi in the last account. 

Your accountant, Helen M. Le Gendre, guardian has ion 
hand no cash or other asset belonging to the estate of 
Jeanne C. Le Gendre, and is chargeable with any shortage 
existing, but is unable to pay same or any part of saiiie, 
having lost the money in the investment above referred to. 

Your accountant is willing and desirous of being removed 
by the court as guardian in this case.’ 

“5. On July 31st, 1935, a Rule to Show Cause was issued 
against said Helen M. Le Gendre, guardian as aforesaid; 
and on August 9th, 1935, the Court, after a hearing on said 
rule, made an order removing said Helen M. LeGendre as 
guardian of the estate of said Jeanne C. Le Gendre; con¬ 
tinuing her undertaking in the penal sum of $2, 500.00, jin 
full force and effect, and appointing Liberty Na- 
49 tional Bank guardian of the estate of said Jeanne 
C. Le Gendre in the place and stead of said Helen 
M. Le Gendre, with direction to institute necessary pro¬ 
ceedings against said Helen M. Le Gendre, and her surety, 
in order to effect a recovery of the assets of said estate, j 

“6. Mrs. Le Gendre testified at the hearing held Novem¬ 
ber 18, 1935, that she paid a personal indebtedness of 
S1,608.38, with money belonging to the estate of her ward, 
(See Stenographic Record of hearings before Auditor, filled 
herewith, p. 27—); and \V. Ladrue Koontz, Cashier of the 
Anacostia Bank, gave testimony in regard to the deposit 
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of funds of the estate in said Bank, and as to the with¬ 
drawal of the funds of Mrs. Le Gendre. See Stenographic 
Record of hearings, p. 8. 

“7. Complying with the direction of the Court in the 
premises, the Auditor, after careful consideration of the 
evidence, is stating, in the annexed schedule, the account 
of said Helen M. Le Gendre, as guardian of the estate of 
said Jeanne C. Le Gendre, for the entire period of her 
guardianship; that is to say, from February 28, 1031, the 
day of the issuance of letters of guardianship, to August 9, 
1935, the day of the removal of said Helen M. Le Gendre, 
as such guardian. As will be observed, there is a shortage 
of Si,734, shown in said account. 

“8. On the whole evidence, the Auditor finds the said 
Helen M. Le Gendre, former guardian of the said Jeanne 
C. Le Gendre, and the United States Fidelity and Guar¬ 
anty Company, here surety, to be liable to the estate of 
said Jeanne C. Le Gendre, an infant, in the sum of One 
Thousand Seven Hundred and Thirty-Four Dollars, ($1,- 
734.00), with interest thereon at the rate of six per cent., 
per annum, from August 28, 1935, besides the expense of 
this reference, amounting to $97.30, as follows: 

Auditor’s fee, $40.00 

Cost of reporting and transcrib¬ 
ing testimony, 57.30 


$97.30 


“9. This report is being filed without payment of the 
Auditor’s fee, supra, upon the assurance of Liberty Na¬ 
tional Bank, the present guardian of said Jeanne C. 
50 Le Gendre, that said fee will be paid. 

“10. Each of the persons named in paragraph 2 
hereof and George C. Gertman, counsel for the Anacostia 
Bank, have been duly notified of the filing of this report. 

“11. All records and papers in the case arc herewith re¬ 
turned. 

“Respectfully submitted: 

(Signed) A. LEFTWICH SINCLAIR 

Auditor. 
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Guardianship No. 7675. I 

In re: Guardianship of Jeanne C. Le Gendre, an infant. 

i 

Account of Helen M. Le Gendre, Guardian, From February 
28, 1931 to August 9, 1935, as Stated by the Auditor . I 

Dr. I 


Inventory of Minor’s Estate, tiled 


September 26, 1931, 

$1,901.33 

Interest on certificate of deposit in 
Anacostia Bank, 

32.00 | 

From U. S. Veterans Administration, 
pension, Sept. 4/31 to Feb. 4/32, 
inc., 6 mos. (a $22 

| 

132.00 

Interest on certificate of deposit 

60.39 

Accrued interest on checking account 

4.96 

From U. S. Veterans Administration, 
pension Feb. 4/32 to Feb. 4/33, 
inc., 12 months at $22 

264.00 

Interest on certificate of deposit, 
March 22, 1933, 

33.85 

Interest credited on savings account 
in Anacostia Bank: 

Apr. 30, 1933, 

1.10 

Oct. 31, 1933, 

.85 

Apr. 30, 1934, 

.82 

Oct. 31, 1934, 

.73 

Apr. 30, 1935 

.68 

From U. S. Veterans Administration, 
pension: Feb. 4/33 to June 4/33, 

4 mos. @ $22., 

i 

88.00 

June 4/33 to June 30/33, frac- 
51 tional part of mo. at $22., 

per month, 

19.80 

July 1/33 to July 31/34, 

195.00 

Interest on certificate of deposit, 
Aug. 28, 1933 

34.52 

Interest on certificate of deposit, 
from Aug. 28, ’33 to Aug. 28, 1935, 

146.16 
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1931 


Feb. 27 Register of Wills, deposit 

for costs, $15.00 

June 4 U. S. Fidelity & Guaranty 

Co., bond, 10.00 

Oct. 12 Ravniond Neudeeker, attv. 

services 35.00 

Sept. 21 Vivian E. Lake, board, etc. 
of minor 140.80 

Vivian E. Lake, board, etc. of 
minor 132.00 

Dec. 27 Vivian E. Lake, Clothing for 
minor 25.00 

Register of Wills, costs 2.95 

1932-1933 Lillian L. Lake, board, etc. 
for minor 264.00 

1933 

Jan 18 U. S. Fidelity & Guaranty 

Co., bond 10.00 

Register of Wills, costs, 5.00 

June 7 U. S. Fidelity & Guaranty 

Co., bond 10.00 

June 2 U. S. tax on check, .02 

Additional amount paid Mrs. V. E. 

Lake, for minor, .96 

Paid Mrs. V. E. Lake, board, cloth¬ 
ing, etc. for minor, Feb. 1933 to 
July 31,1934 302.80 

Paid Mrs. V. E. Lake, board, 
clothing, etc., for minor, 

Aug. 28, 1933 $158.90 

59.61 218.51 

Register of Wills, costs 8.00 

Register of Wills, additional 
payment, 1.15 9.15 

Shortage, 1,734.00 


$2,915.19 $2,915.19 


(Endorsed on the back thereof is the following:) 


I 
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“No. 7675 Guardianship 

In re: ] 

Guardianship of Jeanne C. Le Gendke, an infant, j 

Report of Auditor, Supreme Court, D. C. 

52 Doc. 21 Filed Jan 14 1936 ! 

Theodore Cogswell, Register of Wills, D. C., Clerk of 
Probate Court.’’ 


By Mr. Denit: 

Q. We offer in evidence the order passed May 26, 1938, 
as of March 7, 1936. 

Mr. Burnett: We object, if the Court please. 

The Court: Well, I will receive it subject to your motion 
to strike it out, and you can reserve an exception. 

Mr. Burnett: Well, I am not required to reserve an Ex¬ 
ception. Supposing I state my grounds for the objection. 

The Court: All right. j 

Mr. Burnett: We object on the ground that this is Ian 
order nunc pro tunc , and as between the parties to that 
order that order is valid probably between the parties, but 
in so far as third persons and strangers, which The Aiia- 
costia Bank is, we contend the order is invalid because 
there is nothing in the record in the probate court to show 
why there was a delay of two years in getting the judg¬ 
ment. This report of the Auditor was filed in 1936 and the 
judgment on that report was not obtained until 1938 ajnd 
then it was dated back, and in the meantime suit had beien 
filed by this plaintiff against this defendant, who wasi a 
stranger. In other words, he filed his suit and then got 
judgment after he had filed the suit. It is like a man suing 
on a promissory note where it has not been turned over to 
the one endorsing it to him. 

Mr. Gertman: May I supplement what Mr. Burnett saiid? 
May I read the order? 

The Court: Well, I have just read it; unless you want to 
get it into the record. 

Mr. Gertman: We object to the admission of this order of 
the court, dated May 26, 1938, for the additional reasons 
than those stated by Mr. Burnett : 


i 
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First, that this order, upon its face, shows that the plain¬ 
tiff in this case paid to the substituted guardian on March 
7, 1936, the sum of $1,883.32, which amount repre- 
53 sented the gross shortage in this guardianship ac¬ 
count. Thereupon, upon the receipt of that money 
by the substituted guardian there no longer existed any 
claim of the ward or of the substituted guardian against 
anybody for the alleged shortage. Consequently, the sub¬ 
stituted guardian had no cause of action against a third 
person; the ward had no cause of action against a third 
person, because the ward’s estate has been made whole. 

This is not a proceeding in equity for subrogation. The 
word “subrogation” does not appear in the declaration. 
The fact that this company qualified as surety on this guar¬ 
dian’s bond appears nowhere in the declaration, according 
to my recollection. 

The plaintiff’s declaration is based solely upon a pur¬ 
chase—the word “purchase”; that on March 7, 1938, the 
plaintiff in this case “purchased” the right of this ward 
and the right of this guardian to recover against The 
Anacostia Bank a given sum of money, when the motion 
upon which this order is predicated shows that there was 
no shortage. 

Now, there was no suit instituted by the substituted guar¬ 
dian against the bonding company for any alleged short¬ 
age. The bonding company voluntarily made the loss good 
in accordance with its undertaking. The bonding company 
had been paid a premium as bondsman to safeguard this 
ward’s estate against any loss, and when it qualified 
as surety on this bond or its undertaking it submitted itself 
to the jurisdiction of the court to abide by any order the 
court might make in the premises, and it was adjudicated 
by the Auditor’s report that this ward was short a given 
amount of money and it said that she was short and that 
she and the bonding company -were liable to the ward for 
the amount of that shortage, and it directed the new guar¬ 
dian, the substituted guardian, to institute a suit against the 
mother and against the surety company to recover that 
shortage. 

Now, thereupon the surety company, without any order 
of the court being made adjudicating it to be liable, volun- 
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tarilv paid to that substituted guardian $1,883.32—did that 
on March 7, 1936, without any adjudication of this court 
of a five-cent piece liability on the part of that bonding com¬ 
pany. | 

Thereupon, the bonding company filed a suit against the 
bank and in their declaration they say, “We have 
54 purchased all of the right of that infant and alb of 
the right of that substituted ward to sue for an al¬ 
leged conversion or diversion”—no order of the court then 
being made, but on May 26, 1938, which was nearly a year 
and a half, if not longer or shorter, after they sued us, tliey 
go into the probate court on an application made by the 
Liberty National Bank, the substituted guardian, and here 
is what that application says, if your Honor please:— 

The Court (interposing): Supposing you let me read lit. 
I can read it more quickly than you can. Hand it to' liie, 
please. (After examining motion filed May 24, 1938:) All 
right. j 

Mr. Gertman: Now, we say the probate court had ;no 
jurisdiction to enter this order on May 26, 1938, its juris¬ 
diction being limited by the provisions of the Code; and 
speaking about the limitations, I am reading from Section 
132, page 165 of the 1929 Code: 

“The said probate court shall not, under pretext of inci¬ 
dental power, or constructive authority, exercise any juris¬ 
diction whatever not expressly given by this Code; but evCry 
judgment, decree, decision or order, of the said court, may 
be enforced by attachment and sequestration as aforesaid; 
and if the said judgment, decree, decision or order, be for 
paying money, the property sequestrated may, at the dis¬ 
cretion of the court, be applied to the purpose for which 
such judgment, decree decision or order, was given.” 

The court had no jurisdiction to enter this order as iof 
the 7tli day of March, 1936. It had no jurisdiction to enter 
it on the 26tli day of May, 1938 as of the 7th day of March, 
1936; and there was no consideration moving to the infant 
or to the substituted guardian for this order. The ward or 
the infant having received all of this money from the bond¬ 
ing company, the substituted guardian had nothing to sell, 
and if he had something to sell— 

The Court (interposing): I think I get your point. It 
seems to me to go rather to the heart of the case, so I will 
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liear you, and I will overrule the objection with leave to 
move to strike it out at the end of the testimony. 

Mr. Gertman: And you will allow us an exception ? 

The Court: Yes. 

(Said order, filed May 26th, 1938, was marked 
55 “Plaintiff’s Exhibit No. 7”, received in evidence, 
and is in the words and figures following:) 

“In the District Court of the United States for the District 

of Columbia 

Holding Probate Court. 

Guardianship No. 7675 
In Re: Jeanne C. LeGendre, Minor 
“Order 

“Upon consideration of the motion of the Liberty Na¬ 
tional Bank, guardian of the estate of the above named 
Jeanne C. LeGendre, minor, and it appearing to the Court 
from the records in this cause that the United States Fidel¬ 
ity & Guaranty Company, surety, paid over to said guard¬ 
ian on March 7, 1936 the sum of $1,883.32 covering the 
shortage in the accounts of Helen M. LeGendre, former 
guardian, with interest and costs, according to the Audi¬ 
tor’s report filed herein on January 24, 1936, but through 
inadvertence no order was entered ratifying said Auditor’s 
report and entering judgment in accordance therewith in 
favor of said guardian; and it further appearing from the 
signatures hereunder that Helen M. LeGendre and said 
United States Fidelity & Guaranty Company have con¬ 
sented to the entry of such an order as of the date of said 
payment, it is by the Court this 26th day of May, 1938, 

“Adjudged, Ordered and Decreed that said report of 
the Auditor be and the same is hereby ratified and con¬ 
firmed as of the 7th day of March, 1936, and that said Lib¬ 
erty National Bank, guardian as aforesaid, do have and 
recover of and from said Helen M. LeGendre and the 
United States Fidelity & Guaranty Company, her surety, as 
of said date, the sum of One Thousand Seven Hundred 
Thirty-Four Dollars ($1,734.00) with interest thereon at six 
per cent (6%) per annum from the 28th day of August, 1935, 
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together with Ninety Seven Dollars and Thirty Cents 
($97.30) costs, and have execution therefor as at law. 

By the Court: 

(Signed) Jesse C. Adkins, Justice.! 

“We consent: 

(Signed) Emmett L. Sheehan, Attorney for Helen Ijd. 
LeGendre Kennedy. 

56 Brandenburg & Brandenburg 

By J. Richard Earle, Attorneys for U. S. Fidelity: & 
Guaranty Co.” 

(Endorsed on the back as follows:) j 

“Guardianship No. 7675 I 

In Re: 

Jeanne C. LeGendre, Infant 

“ORDER | 

“Doc. 21 FILED May 26, 1938 

Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court 

“Recorded Proceedings No. 139, folio 334 Compared BJj” 


Mr. Denit: We also offer in evidence, if vour Honor 
please, the motion filed by the substituted guardian upon 
which the order just referred to was passed, said motiqn 
having been filed May 24, 1938. 

Mr. Gertman: We object to the motion because it is iiii- 
material to the subject matter of this action. 

Mr. Burnett: And do you offer the praecipe attached to 
the motion? 

Mr. Denit: I am doing it right now. 

Mr. Burnett: I mean, there is a praecipe and motion in 
the same group of papers. Do you offer both? 

Mr. Denit: We offer now the praecipe. ; 

The Court: The motion and the praecipe? 

Mr. Denit: Yes, sir. i 

Mr. Burnett: We specifically object to that praecipe, uiji- 
der the Horning case. 

The Court : I will overrule the objection. 
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Mr. Burnett: As I gather from Mr. Denit, if I am right 
or wrong, there was no order of court authorizing the 
Liberty National Bank to sign such a praecipe. 

Mr. Denit: No specific order of which I am aware. 

The Court: All right. I will overrule the objection. If 
you are right you can move to strike it. 


(Thereupon, said motion and praecipe, filed May 24,1938, 
were marked respectively, “Plaintiff’s Exhibit Xo. 8A” 
and “Plaintiff’s Exhibit Xo. SB”, received in evidence, 
and are in the words and figures following:) 


57 “In the District Court of the United States 
For the District of Columbia 


Guardianship Xo. 7675 
In re Estate of Jeanne 0. LeGendre, Minor 

Motion 


“Comes now the Libertv National Bank, guardian of the 
estate of the above-named Jeanne C. Le Gendre, and moves 
the Court to enter an order herein as of March 7, 1936 
ratifying the Auditor’s report filed herein on January 24, 
1936 and entering judgment in accordance therewith, and 
for grounds thereof states: 

“1. As shown by the records herein, proceedings were 
duly had in this cause resulting in an order dated August 
9, 1935 removing Helen M. LeGendre, former guardian of 
said infant’s estate, and appointing the Liberty National 
Bank as substitute guardian with instructions to institute 
proceedings against said Helen M. LeGendre and her 
surety, the United States Fidelity & Guaranty Company, to 
effect a recovery of the assets of said estate; thereafter, an 
order was entered herein on November 4, 1935 referring 
the accounts of Helen M. LeGendre, former guardian, to 
the Auditor of this Court to state said account and fix the 
liabilitv of the former guardian and her suretv for assets 
received by her; after proceedings duly had, said Auditor 
filed his report herein on January 24, 1936 wherein he found 
and reported a shortage in the account of said Helen M. 
LeGendre in the amount of $1,734.00 and that she and her 
said surety were liable for said sum with interest at 6% 
from August 28, 1935 besides $97.30 costs. 
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j 

“2. That on March 7, 1936 said United States Fidelity & 
Guaranty Company, as surety aforesaid, paid over to the 
Liberty National Bank, guardian, the sum of $1,883.32 in 
accordance with said Auditor’s report, as further evidenced 
by said guardian’s first account filed herein showing re¬ 
ceipt of same, and at the time of said payment said Lib¬ 
erty National Bank, guardian, delivered to said 
58 United States Fidelity & Guaranty Company a prae¬ 
cipe, pursuant to the District of Columbia Code, said 
praecipe being attached hereto as exhibit ‘A’, directing jfche 
Clerk to ‘enter the judgment and decree in this cause 
against Helen M. LeGendre to the use of the United States 
Fidelity & Guaranty Company’; such an order and decree 
ratifying said Auditor’s report and giving judgment! in 
favor of said Liberty National Bank, guardian, against 
Helen M. LeGendre and the United States Fidelity & Guar¬ 
anty Company, her surety, for $1,734.00 with interest from 
August 28, 1935 and $97.30 costs, had actually been pre¬ 
pared at the time of said payment and the giving of said 
praecipe, but through inadvertence said order was not sub¬ 
mitted to the Court for signature. j 

“3. Said Helen M. LeGendre and the United States Fi¬ 
delity & Guaranty Company consent to the entry of an order 
and decree pursuant to this motion, as evidenced by the 
signatures and consents hereunder. j 

Liberty National Bank, Guardian of the estate of Jeanne 
C. LeGendre, Minor. 

By (Signed) WILLIAM V. SIMMONS, i 

Trust Officer. 

We consent to entry of order and decree pursuant 'to 
foregoing motion : 

(Signed) EMMETT L. SHEEHAN, j 

Atty for Helen M. LeGendre\ 
Kennedy 

UNITED STATES FIDELITY & GUARANTY 
COMPANY ! 

BRANDENBURG & BRANDENBURG 

By J. RICHARD EARLE (Signed), 

Attorneys for U. S. Fidelity <& 
Guaranty Co. 


! 
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“In the Supreme Court of the District of Columbia 
Holding a Probate Court 
No. 7675 Guardianship 
In Re: Jeanne C. Le Gendre, Minor 


Praecipe 


“The Clerk will please enter the judgment and decree 
in this cause against Helen M. Le Gendre to the use of the 
United States Fidelity & Guaranty Company. 


(Signed) WILLIAM V. SIMMONS, 

Attorneys for Liberty National 
Bank, 

(Signed) 

Substituted Guardian 


I consent 


Emmett L. Sheehan, A tty. for Helen M. Le Gendre Ken¬ 
nedy.* ’ 

* 

59 (Endorsed on the back thereof is the following:) 

“Guardianship No. 7675 
“In Re: Jeanne C. LeGendre, Infant. 

M otion 


Doc. 21 Filed May 24193S 

Theodore Cogswell, Register of Wills, D. C., Clerk of 
Probate Court.*’ 

Mr. Denit: ATr. Gertman, do you have the signature card 
opening the account? 

Mr. Gertman: We cannot find it. 

Mr. Denit: Do vou have the original note and check in 
payment ? 

Mr. Gertman: There was not any signature card accom¬ 
panying this account. 

By Mr. Denit: 

Q. Mrs. LeGendre, as guardian, where did you keep your 
bank account; in what bank? A. The Anacostia Bank. 
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Q. Was that account opened approximately March 31, 
1931? A. Yes. 

Mr. Gertman: AVe object, if the Court please. Thi^ ac¬ 
count is a separate question, is collateral entirely to this 
whole case. This litigation grows out of the purchase by 
this guardian of a certificate of deposit. Now, Mr. Denit 
is asking her about an independent account that she carried 
in the bank as guardian, which simply has no bearing upon 
any issue in this case. 

Mr. Denit: It is offered for the purpose of showing that 
the bank in dealing with her knew she was guardian of 
this minor. The certificate of deposit shows that hpon 
its face. i 

The Court: I overrule the objection. 

Mr. Gertman: You will allow us an exception? 

The Court: Yes. I 


By Mr. Denit: ! 

Q. Now, Mrs. Le Gendre, I show you a note, dated Feb¬ 
ruary 28, 1933, and will ask you if that is the original note 
you signed and delivered to the Anacostia Bank. A. Yes, 
sir. 

60 Air. Denit: We offer in evidence the original note 
and ask leave to substitute a photostat copy pur¬ 
suant to the stipulation. j 

The Court: Is that satisfactory, gentlemen? 

Air. Gertman: That is satisfactory. j 

The Court: A 7 ery well. It will be admitted. 


(The note, dated February 28, 1933, was marked “Plain- 
liff’s Exhibit No. 9, received in evidence, and is in the j fol¬ 
lowing words and figures, to-wit:) 


Note 

Washington, D. C., 2/28 1933 

58.38 

1608.38 

00 

$1550.— 

100 

“Three months after date, For Value Bcceived I promise 
to pav to The Anacostia Bank of Anacostia, D. C., or order, 

I 00 

at said Bank One thousand five hundred fifty and — 

100 
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Dollars with interest at 6 per cent per annum, having de¬ 
posited with said Bank, as collateral security for the pay¬ 
ment of the full sum of principal, interests and costs due on 
this note, and also as collateral security for all other pres¬ 
ent or future demands, of any and all kinds, of the said 
Bank, against the undersigned, due or not due, the follow¬ 
ing, to wit: 

C. D. #766 for $1726.24 65233 

with full power and authority in said Bank to sell the 
whole or any part of said security, or any substitutes there¬ 
for, or any additions thereto, at public or private sale, at 
any time, and at option of said Bank, or its assigns, on the 
non-performance of this promise or any part thereof, or 
the non-payment of any other present or future demands 
of said Bank as aforesaid, and without advertisement or 
notice to the undersigned; and upon such sale the holder 
hereof may purchase all or any part of said securities, 
discharged from any right of redemption. After deducting 
all proper costs and expenses, the residue of the proceeds 
of sale shall be applied to the payment of this note, and of 
any other present or future demands of said Bank as afore¬ 
said, and the undersigned agrees to remain liable for any 
deficiency then remaining. In case of depreciation in 
61 the market value of said securities at any time 
pledged for this loan, a payment shall be made on 
account or additional security added, as required by said 
Bank. 

Hold till Sept. 15 (Signed) HELEN M. LE GENDRE 
R 1550 Address 523 11th St., N. W.” 

Bv Mr. Denit: 

Q. I show you a certificate of deposit, No. 766, of The 
Anacostia Bank, and ask vou whether or not vou received 
that certificate of deposit from The Anacostia Bank. A. Yes. 

"Mr. Denit: I offer this certificate of deposit in evidence 
and ask leave to substitute a photostat copy. 

Mr. Gertman: No objection. 

The Court: It will be admitted. 

(The certificate of deposit was marked ‘‘Plaintiff’s Ex¬ 
hibit No. 10”, received in evidence, and is in the following 
words and figures, to wit:) 
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I 

I 

Certificate of Deposit 

“The Anacostia Bank No. 766 

! 

Anacostia, D. C. Feb. 28 1933 
“Helen AT. LeGendre, Guardian of Jeanne Collette Le- 
Gendre has deposited in this Bank 

1,726 Dols 24 cts Dollars 1,726.24 

i 

Payable to the Order of Helen M. LeGendre, Guardian!of 
Jeanne Collette LeGendre on the return of this certificate 
properly endorsed, after thirty days notice with interest! at 
the rate of four per cent, per annum, if left for a period 
of six months or longer, and at the rate of three per cent, 
per annum, if left for a shorter period. No interest vyill 
be paid on this certificate unless it has been outstanding 
three months. 

Time Certificate of Deposit Not Subject to Check 

Countersigned (Signed) W. L. KOONTZ, Cashfer 

(Sgd) CARL C. SHUCK | 

(Stamped on face of same with rubber stamp:) 

62 “Paid, The Anacostia Bank” October 19, 1933! 

j 

(Endorsed on back of certificate as follows:) 

“Helen M. Le Gcndre, Guardian of Jeanne Collette Le 
Gendre.” 


Bv Mr. Denit: I 

Q. I show you a cashier’s check of The Anacostia Bank, 
No. 7412, payable to your order as “Helen M. Le Gendre, 
Guardian of Jeanne Collette Le Gendre,” for $1,768.24, 
and bearing an endorsement on the back. Did you endorse 
that check ? A. Yes. i 

Q. Is that the only check ever endorsed by you in con¬ 
nection with this certificate of deposit No. 766? A. Yes.; 

Mr. Denit: I offer this check in evidence and ask leave to 
substitute a photostat copy. i 

Mr. Gertman : No objection. 

The Court: It will be admitted. 
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(The cashier’s check was marked “Plaintiff’s Exhibit 
No. 11,” received in evidence, and is in the following words 
and figures, to wit:) 

“The Anacostia Bank No. 7412 

Anacostia, D. C. Oct 17 1933 

“Pay to the Order of Helen M. Le Gendre, Guardian of 
Jeanne Collette Le Gendre $1768.24 

1768 Dols 24 Cts Dollars 

Cashier’s Check 

(Signed) AY. L. KOONTZ, Cashier. 

Stamped: 

PAID 
Oct 19 1933 
The Anacostia 
Bank 

(Endorsed on the back as follows:) 

“Helen M. LcGendre, Guardian of Jeanne Collette Le- 
Gendre.” 


Mr. Denit: You may cross-examine. 

Cross Examination 
By Mr. Gertman: 

Q. I show you a document which purports to be the third 
and final account of Helen M. Le Gendre, Guardian of 
Jeanne Collette Le Gendre, marked “filed July 9, 1935, 
Theodore Cogswell, Register of Wills, D. C.,” filed in 
Guardianship Case No. 7675. 

63 The Court: Is there any objection to that? 

Mr. Denit: \Ye object, on the ground that it is 
merged into the order later passed. 

The Court: I will overrule the objection. Do you offer 
it now? 

Mr. Gertman: I offer it in evidence. 

The Court: It will be admitted. 

(Said Third and final Account was marked “Defendant’s 
Exhibit No. 1”, received in evidence, and is in the words 
and figures following:) 
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i DO 


“In the Supreme Court of the District of Columbia j 

Holding a Probate Court 

Guardianship No. 7675 
Doc. 21 

Guardianship of Jeanne C. Le Gendre, a Minor. 
“Third & final account of Helen M. Le Gendre, Guardian 

7 i 

of Jeanne C. Le Gendre, her minor daughter, born July 21, 
1922 

Disburise- 
Receipts ment? 


Balance on hand as shown by second 
account filed March 7, 1933 $1754.93 


Mar. 22,1933—Interest received from 
The Anacostia bank on Certificate 
of Deposit #766, ($1692.30) 6 mo 
( a) 4% per annum, for period S-2S- j 

32, to 2-28-33, not reported in pre¬ 
vious account through inadvertence 33.85 

Apr. 30, 1933—Interest credited on 
savings account 15548 in The Ana¬ 
costia Bank, as follows 1.10 

Oct. 31, 1933—same as above .85 i 

Apr. 30, 1934—same as above .82 I 

Oct. 31, 1934—same as above .73 i 

Apr. 30, 1935—same as above .68 ! 


Received from Veterans Administra¬ 
tion, Washington, D. C. allotment ; 

due the minor, Jeanne C. Le Gen¬ 
dre, payable to myself as guardian, 
as follows: 

For period Feb. 4, 1933 to June 4, 

1933 4 Mo of Feb Mar Apr and 
May 1933, (77 $22. per mo 88.00 

For period June 4 1933 to June 30, 

1933 fractional part of mo as j 

stated at $22 per mo 19.80 j 

For period July 1, 1933 to July 31, 

1934 * 195.00 

j 

i 
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Aug. 28,1933—Interest received from 
The Anacostia Bank on Cert, of 
Deposit #766, 2-28-33 to 8-28-33 
$1726.24—6 Mo at 4 c /c per annum 34.52 

* Interest on certificate of de- 
64 posit from 8-28-33 to 8-2S-35 *145.16 


An th o rized Ex pen di t u res 


June 7, 1933,—Paid U. S. F. & G. Co. 
bond premium on bond as guardian 
of Jeanne C. LeGendre for period 
Feb. 27, 1933 to Feb. 27, 1934 
June 2, 1933, U. S. tax on withdrawal 
slip covering withdrawal of $10 as 
above, from Savings Account 
* Additional amount paid Mrs. V. F. 
Lake 

Paid Mrs. V. E. Lake, maternal 
grandmother of Jeanne C. Le Gen- 
dre, on account board, room, and 
clothing furnished said minor, per 
voucher attached, (balance still be¬ 
ing due her as shown on said 
voucher, but unpaid) 

Additional maintenance unauthorized 
by Court 


10.00 

.02 

*.96 


302.80 


218.51 


Amounts forward 

$2,130.28 

$531.33 



Disburse- 


Assets 

ments 

Brought forward 

$2,130.28 

$ 531.33 

•Register of Wills additional payment 


*1.15 

Register of Wills, costs this account 


8.00 



539.33 



*1734.00 

Balance to credit of ward 


1,590.95 


$2,130.28 

$2,130.28 

* Shortage 

*2,915.19 

*2,915.19 


(*Items marked with asterisk written in with pencil.) 
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i 

“Unauthorized Expertditures j 

“The amount of shortage on this account expended! in 
connection with a contract to purchase lots 5, 6, 7, 8, 0, and 
10 in Block P at Manhattan Beach, Md., the investment 
being made by Helen M. Le Gendre in the belief that it 
would inure to the benefit of her minor daughter, Jeapne 
C. Le Gendre, and through ignorance on her part. The 
amount so invested in Mav 3.932 was raised on a certificate 
of deposit reported under Rule 16 in the last account, i 

“Your accountant, Helen M. Le Gendre, guardian has Ion 
hand no cash or other asset belonging to the estate I of 
Jeanne C. Le Gendre, and is chargeable with any shortage 
existing, but is unable to pay same or any part of same, 
having lost the money in the investment above referred |to. 

“Your accountant is willing and desirous of being re¬ 
moved by the court as guardian in this case. 

65 “District of Columbia, to wit: 

“1 the undersigned, Helen M. Le Gendre, guardian 
of Jeanne C. Le Gendre, a minor, do solemnly swear that 
the foregoing account is just and true to the best of ljny 
knowledge and belief, and that I have bona fide paid the 
several sums for which I claim credit and allowance. 

(Signed) HELEN M. LE GENDRE, 1511 Park Road, 

N. W., Wash. D. C. 

“Subscribed and sworn to before me this 9th day of July, 
1935. 

(Seal) (Signed) JOHN R. DAILY, Notary Public , D. 6,” 

“Supreme Court of the District of Columbia 
Holding Probate Court 
Report of the Register of Wills 
Clerk of the Probate Court 
Under Rule 16 

No. 7675 Guardian 

Estate of Jeanne C. Le Gendre, Minor. 

“I Certify that Helen M. Le Gendre, guardian, has tliis 
day exhibited to me, under Rule 16, of the Probate Court, 
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the bank statement, duly balanced, showing the deposits 
to the credit of this estate, as set out in the report, and that 
the statement has been examined and verified in accord¬ 
ance with said rule. 


Deputy Register of Wills, 

(Endorsed on the back is the following:) 

“Doc. 21 “No. 7675 Guardianship 

Guardianship of Jeanne C. Le Gendre, Minor 

Third and final Account of Helen M. Le Gendre, Guardian. 

Approved and passed: Aug 14 1935 Filed July 9 1935 

. THEODORE COGSWELL, Register of Wills, D. C., Clerk 
of Probate Court. ” 


The Court: Did vou offer in evidence the order remov- 

•> 

ing Mrs. Le Gendre? It is admitted? Is that true or 
not? 

66 Mr. Denit: Not vet. 

•> 

The Court: Are you putting it in? 

Mr. Denit: I am going to put it in, but this witness I do 
not think will be able to identify it. 

The Court: Well, I suppose you will stipulate that that 
is a correct copy of that account. 

Mr. Denit: Yes, sir. 

The Court: And do you admit it is a correct copy of the 
account, Mr. Gertman? 

Mr. Gertman: It is, your Honor. 

Mr. Burnett: The checking account, savings account. 
The Court: That is correct. 

Mr. Burnett: Yes. 

Mr. Denit: We offer in evidence the savings account, No. 
15,548. 

The Court: Is there any objection? 

Mr. Burnett: That was the objection Mr. Gertman 
brought out a while ago. That was a separate action. It 
is apart from the issues here in this case. 

The Court: All right. Is there anything else? 

Mr. Gertman: Are you through, Mr. Denit? 

Mr. Denit: Yes. 
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i 

Mr. Gertman: May I confer with Mr. Burnett? 

The Court: Yes. Let me see the certificate of deposit, 
check and note. (Examining said papers.) j 

Mr. Gertman: Mr. Denit, will you let me see the receipts 
you have showing the use of this money, what use was 
made of the monev to purchase some real estate in Mary¬ 
land? j 

Mr. Denit: Do vou want the original contract? 

Mr. Gertman: Yes, please. (Examining papers.) 

The Court: Now, may I see if I correctly understand 
that. 

Is it correct, Mrs. Kennedy, when vou surrendered this 
certificate of deposit to them, they gave you this check f<j>r 
$1,768.24, and that you immediately endorsed it and handed 
it back, and then you received your note for $1,550 and 
$15S.86 in cash? 

The Witness: Yes, sir. 

67 The Court: That was all at the same time? 

The Witness: That was the same transaction. ! 

Mr. Denit: Your Honor, I do not think she received the 
note. The note never has been received by her. 

The Court: Well, what I want to know is, at the time 
the matter was closed, all that you really got on this was 
$158.86? * * | 

The Witness: Yes, sir. 

By Mr. Gertman: 

i 

Q. Mrs. Le Gcndre, I show you a receipt dated May 3, 
1923, for $1,000, signed by the Manhattan Beach Company, 
by A. L. Broussard, part payment on lots 5, 6, 7, 8, 9, and 
10, Block P, Manhattan Beach, and ask you whether that 
$1000 represents part of the $1,550 which you received from 
The Anaeostia Bank. A. Yes. 

i 

Mr. Denit: We object to that. They cannot vary tl^e 
terms of that note by parol. 

The Court: Cannot do what? 

Mr. Denit: Cannot vary the terms of that note by paro). 

The Court: Well, I do not understand that is what 
they are trying to do. I am taking this evidence subject to 
a motion to strike it out after we have the whole story. 

By Mr. Gertman: 

Q. That receipt is dated 1923. It should be 1932, should 
it not? A. That is correct, 1932. ] 


i 
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The Court: Is it 1932 or 1933? 

Mr. Gertman: It should be 1932. 

I offer this receipt in evidence. 

(Said receipt, dated “5/3, 1932” was marked “Defen¬ 
dant’s Exhibit No. 2,” received in evidence, and is in the 
words and figures following:) 

Washington, D. C. 5/3 1923 

“Received from Mrs. H. M. Le Gendre 

One Thousand and 00/100 .Dollars 

Part payment on Lots 5-6-7-8-9-10 Block P Manhattan 

Beach $i000.00 Manhattan Beach Co. 

A. L. BROUSSARD.” 

68 The Court: I thought this note which she gave 
was in 1933. She didn’t get the money until 1933. 

Mr. Gertman: She got it at various times. 

The Court: This note is a renewal note. 

Mr. Gertman: Yes. She got the money at various times. 

The Court: May I see the bank account, or was there a 
bank account? 

Mr. Gertman: I have a bank account here. 

The Court: May I see it? (Examining paper) All right. 

By Mr. Gertman: 

Q. Mrs. Le Gendre, I show you a real estate contract, 
dated the 23rd of April, 1932, signed by you with the Upper 
Ashburton Realty Company, whereby you contracted to pur¬ 
chase for $3,000 lots 5, 6, 7, 8, 9, and 10, in Block P, Man¬ 
hattan Beach. Does that bear your signature? A. Yes, 
sir. 

Q. Is that the contract you made? A. Yes. 

Q. Is this the $1,000 which you paid on May 3rd, pursuant 
to that contract? A. Yes. 

Q. You have already stated that the first $1,000 was money 
you obtained on May 3, 1932, from The Anacostia Bank. 
A. The first money I got from The Anacostia Bank was 
$1,000, was paid. 

Bv the Court: 

* 

Q. You mean, you borrowed that in May, 1932; is that 
correct? A. In May. 
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Q. In 1932? A. Yes. ! 

Q. Did you give a note for that? A. Yes, sir. 

Q. Did you give security for that? A. The security was 
supposed to be the certificate of deposit. 

Q. You had another certificate of deposit at that time and 
gave it to them? A. Yes; the original certificate of de¬ 
posit. 

69 By Mr. Gertman: ; 

Q. Now, in your third account, you stated under oath 
that the amount on this account expended in connection with 
the contract— 

The Court (interposing): Wait a minute. She is testify¬ 
ing. I think you had better let her do the testifying unless 
her memonrv is bad. Let her tell her story about it. 

Mr. Gertman: I am going to ask her to identify her 
signature. | 

The Court: I don’t think that is admissible. She knows 
what happened. Let her tell it. You cannot refresh her 
recollection unless it appears that her recollection needs to 
be refreshed. I would like for her to tell her own story iin 
her own way. 

By Air. Gertman: 

Q. What other money did you receive from The Anacostia 
Bank which you applied toward the purchase of this real 
estate? A. From time to time, as the interest came due on 
the note and the payment of the rent, I would go to the 
bank to obtain more and make the payment, and also pay tfie 
interest on the original note of $1,000. 

Q. When you gave this note on the 28th of February, 193j3, 
for $1,550, state whether or not all of that money was ob¬ 
tained by you from The Anacostia Bank and used by y<j>u 
in the purchase of this real estate. A. Yes. 

Q. Do you remember with whom you dealt when vpu 
received your first $1,000? A. Mr. Ivoontz. 

Q. Was it Air. Koontz or Mr. Otterback? A. Mr. Ivoontz. 

The Court: May I see the contract of purchase? 

Mr. Gertman: Yes, sir. 

The Court (examining contract): Was there only tips 
one contract for the purchase of real estate? 

Mr. Gertman: That is the only one for that purchase. 

The Court: All right. 


62 THE ANACOSTIA HANK VS. U. S. FIDELITY & GUAR. CO. 


Bv Mr. Gertman: 

•> 

Q. Why did you, with you ward’s money, enter into this 
contract for the purchase of those lots? A. Why, I gave my 
personal note to Mr. Kontz for the $1,000. 

70 Q. I say, why did you enter into the contract with 
the seller of this real estate? What was your object 
in buying these lots? A. Well, I was told that between 60 
and 90 days my money would be doubled; my investment 
would be doubled. 

Q. What I want to know T is— 

The Court: Let her tell it. 

The Witness: And of course the profit I would gain 
would be a great benefit. 

By Mr. Gertman: 

Q. A benefit to whom? A. To myself and, indirectly, to 
my daughter. 

By the Court: 

Q. Were you buying the lots in your own name? A. Yes, 

vour Honor. 

• 

Q. To do with as you pleased? A. That is it. 

Q. And then if vou died vou thought vour daughter might 
profit by it? A. Yes. 

Q. And if you made a profit out of it, w T ho would spend 
it? A. I would, but in the main it was to her advantage. 

By Mr. Gertman: 

Q. Do you remember testifying before the Auditor of 
the Court? A. Yes. 

Q. On November 13, 1935? A. Yes. 

Q. I will ask you whether or not you were not asked these 
questions and to which you gave the following answers? 

The Court: What is the purpose of this? Is this to im¬ 
peach her? 

Mr. Gertman: She is their witness. Yes, it is for the 
purpose of impeaching her, to see if she testified there con¬ 
trary to what she has testified here. 

The Court: They didn’t ask her this. You are asking 
here these questions. They didn’t go into this subject. 

Mr. Gertman: We will make her our witness. 
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The Court: All right. I 

71 Mr. Gertman: We will for the purpose of im¬ 
peaching her under the provision of the Code. 

The Court: All right. 

By Mr. Gertman: 

i 

Q. This is by Mr. Fitzgerald. \ 

“Q. Does that purport to be an account, and for what 
period is it an accounting? A. From March 7, 1933 |to 
July 9, 1935. 

“Q. The support and maintenance which you sho-w In 
your account was for the support and maintenance of 
Jeanne C. Le Gendre from March 13, 1933 to July 9, 1935. 
Is that correct? A. Yes, sir. 

“Q. The real estate was purchased in your name and not 
in your name as guardian? A. Yes. 

“Q. Did you have the authority of the court to purchase 
that real estate? A. No. 

“Q. Did you think you required it? A. No. 

“Q. You were buying it for yourself? A. For Jeanne’s 
interest to increase her money. It was for her interest;” 

Did you make those answers to those questions? A. Yes, 
sir. i 

By the Court: 

Q. Was that your property and you expected to do as you 
pleased with it? A. Yes. 

Q. If you doubled your money in that period, what did 
you expect to do with the money? A. I would be benefited 
by it and Jeanne would be benefited. 

Q. How would you? A. I would be able to have things! I 
could not have before. 

Q. What sort of things? A. Well, my clothing and things 
I needed. 

72 Q. For yourself? A. For myself, and also Jeannje, 
and other necessities of Jeanne’s. 

The Court: All right. 

Mr. Gertman: That is all, if your Honor please. 

The Court: Now, as I read this contract, I don’t see how 
$1,000 spent at that time could amount to $1,500 on Feb¬ 
ruary—this contract calls for $20 a month beginning June 
1st, and I have figured it up to March 1st and it would be 
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only nine months, and then it calls for interest; and nine 
months would be $180, and interest for that period on 
$2,000 would be—at 4>< per cent for nine months would 
be $90, which would make $270, and this note was for 
$1,550. 

All right. Is there anything else? Do you wish to ask 
her anything else? 

Mr. Denit: Are you through, Mr. Gertman? 

Mr. Gertman: Where are those other receipts? 

Bv Air. Gertman: 

•> 

Q. I show you a receipt dated “9/10/32,” signed by the 
Manhattan Beach Company, for $40, being two monthly 
payments on the contract for the purchase of this real es¬ 
tate. Is that money that you paid? A. Yes, sir. 

Q. And it is part of the $1,550? A. Yes, sir. 

Q. I show you a receipt dated “7/8/32,” a receipt for 
$19.80 interest. Is that money you obtained from The 
Anacostia Bank? A. Yes. 

Q. And a receipt dated “7/8/32,” $20 monthly payment 
on loan. Was that $20 money you paid on account of the 
loan you obtained at The Anacostia Bank? A. Yes, sir. 

Q. Part of the $1,550? A. Yes. 

Q. I show you a receipt dated June 4, 1932, for $20, pay¬ 
ment on lease. Was that money obtained from The Ana¬ 
costia Bank and part of the $1,550? A. Yes, sir. 

73 Q. You had other receipts than these, did you not, 
Mrs. Kennedy? A. Yes, sir. 

Q. And you lost your pocketbook? A. Yes, sir. 

Q. And lost the receipts at the time with your pocket- 
book? A. Yes, sir. 

Q. You have never found that pocketbook? A. Never. 

Q. Does that account for your inability to show receipts 
for all the money that you paid on this real estate ? A. Yes. 

Mr. Gertman: That is all, if your Honor please. 

Redirect Examination 
By Mr. Denit: 

Q. I neglected to ask you one question. 

Is the signature appearing on the first line of the bond 1 
show you your genuine signature? A. Yes. 
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i 

Q. Is that the bond vou gave as guardian for vour child? 
A. Yes. 

! 

Mr. Denit: I offer the bond in evidence. 

Mr. Gertman: We object. This suit is not based upon 
subrogation. There is not a word in the declaration which 
would make this bond admissible. 

The Court: I will overrule the objection and allow an 
exception. 

(The bond was marked “Plaintiff’s Exhibit No. 12,” re¬ 
ceived in evidence, and is in the words and figures follow¬ 
ing:) 

Book 67 Page 309 
“Guardian Undertaking 

i 

“Supreme Court of the District of Columbia 
“Holding Probate Court 

Guardianship No. 7675 I 

i 

In Re Estate of Jeanne Collett Le Gendre, Minor 

“Whereas, by decree of the Supreme Court of the District 
of Columbia, Holding Probate Court, letters Guard- 
74 ianship have been granted to Helen M. Le Gendre ais 
guardian of the estate of Jeanne Collett Le Gendre 
born July 21, 1922. 

Infant child of Robert Luciene Le Gendre, deceased, which 
letters are to issue upon her giving the undertaking, re¬ 
quired by law, in the maximum sum of Twenty-five Hundred 
dollars. 

“Now the conditions of this undertaking are, and we, the 
undersigned, Helen M. Le Gendre, guardian to Jeanne Col¬ 
lett Le Gendre and the United States Fidelity and Gauranty 
Company as surety, do hereby undertake, that the above 
Helen M. Le Gendre shall faithfully account to the Court!, 
as required by law, for the management of the property and 
estate of the infant under her care, and shall also deliver 
up said property and estate agreeably to the order of th6 
Court or the directions of law, and shall in all respects faiths 
fully perform the duty of guardian to the said Jeanne Col+ 
lett Le Gendre according to law and without injury or damj 
age to any person interested in the same, and shall in all 
things abide by and perform such judgment or decree as 
the Court may make in the premises. i 

i 

I 

i 
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“And we, the said Helen M. Le Gendre, principal, and the 
United States Fidelity and Guaranty Co., surety, do hereby 
appear and submit ourselves to the jurisdiction of the 
Court, and undertake for ourselves and each of us, our and 
each of our heirs, executors, administrators, successors, and 
assigns, in the maximum sum of Twenty-five Hundred Dol¬ 
lars, to abide by and perform the judgment or decree of the 
Court in the premises, and further agree that, upon default 
by the principal in any of the conditions hereof, the dam¬ 
ages mav be ascertained in such manner as the Court shall 
direct, that the Court may give judgment hereon in favor 
of any person thereby aggrieved against us as principal and 
surety for the damages, not exceeding $2,500 dollars, suf¬ 
fered or sustained by such aggrieved party and that such 
judgment may be rendered in the above entitled cause or 
proceeding against all or any of us whose names are hereto 
signed, as provided by Section 479a of the Code of Law for 
the District of Columbia. 

“Witness our hands and seals this 27th dav of Februarv, 
A.D. 1931. 

(Signed) Helen M. Le Gendre (Seal 

75 United States Fidelity and Guaranty Company 

By Louis L. Perkins, Attorney in fact (Seal) 

Signed, sealed, and delivered in the presense of— 

(Signed) Isabel M. White 

Approved: February 28, 1931 

(Signed) F. L. Siddons, Justice. 

Surety qualified, and execution in accordance with writ¬ 
ten authority on file in this office. 

(Signed) Victor S. Mersch, 
Deputy Register of Wills 
Clerk of the Probate Court 
1629 Newton St.” 

(The following written in margin of Bond:) 

“New Guardian, Aug 9 1935, Liberty National Bank.” 

(Endorsed on back of bond is the following:) 
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| 

“No. 7675, Guardian 

“Guardianship of Jeanne Collett Le Gendre, Minor. ; 
“Guardian Undertaking Approved Feb. 28, 1931 


“Recorded Guardian Undertakings 

No. 67, Folio 309 Compared V C W 

“Recorded Proceedings. 

No. 110 folio 98 ^ Compared VCW j 

Filed Feb 28 1931 

THEODORE COGSWELL, 
Register of Wills, D. 0., 

Clerk of Probate Court.” 


Mr. Denit: If your Honor please, as you will see, this 
bond is in the penal sum of $2,500 and is in the form in¬ 
quired by the rule for a guardianship estate. 

Mr. Gertman: Out of an abundance of caution, I desir^ 
to offer these receipts. In addition to the $1,000 receipt 
there are some other receipts and notices which I offer. 
The Court: Have them identified. Thev will be received. 
(The receipts and notices were thereupon marked “Dey 
fondant’s Exhibits 3-A, 3-B, 3-C, 3-D, 3-E,” received in evil 
donee, and arc in the following words and figures:) 

“June 4, 1932 j 

“Received from Mrs. H. E. Le Gendre 

Twenty and 00/100.Dollars 

Payment on Lots 

76 $20.00 MANHATTAN BEACH CO. j 

(Signed) A. L. Broussard.” 

“7/8 1932 

“Received from Mrs. Helen M. Le Gendrie i 

Twenty and 00/100.Dollars 

Monthlv Payment Lots 5-6-7-8-9-10 

$20.00 MANHATTAN BEACH COMPANY j 

(Signed) W. M. Harrison” 
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“7/8 1932 

“Received from Mrs. Helen LeGendree 

Nineteen & 80/100 .Dollars 

Interest to July 1st 32 

$19.80 MANHATTAN BEACH COMPANY 

(Signed) W. M. Harrison” 

Washington, D. C. 9/10 1932 

“Received from Mrs. Helen LeGendrie 

Forty.00/100 Dollars 

2 Monthly Payments 

$40.00 MANHATTAN BEACH COMPANY 

(Signed) W. M. Harrison 

“(Affectionate Thanks)” 

“The Broussard Company, Inc. 

“The Upper Ashburton Realty Co., Inc. 

1410 H St., N. W., Washington, D. C. 

9 mos. $180.00 

“Monthly payment of $20.00 is due 5/23/33 on your con¬ 
tract purchase of Lots 5-6-7-8-9-10, in Block P in Manhat¬ 
tan Beach. Make checks, etc., payable to The Broussard 
Company, Inc. Thanking you for your prompt attention, 
we are 

Very Truly yours, 

THE BROUSSARD COMPANY, INC. 

Mrs. Helen M. Le Gendre 
1629 Newton St., N. W. 

Washington, D. C. 

Mail remittances to 1410 H St. N. W.” 

“The Broussard Company, Inc. 

“The Upper Ashburton Realtv Co., Inc. 

1410 II St., N. W., Washington, D. C. 

77 Interest payment of $115.20 is due 7/1/33 on your 
contract purchase of Lot 5-6-7-S-9-10, in Block P in 
Manhattan Beach. Make checks, etc., payable to The Brous- 




T 

i 

i 
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sard Company, Inc. Thanking you for your prompt atten¬ 
tion, we are j 

Very Truly yours, 

THE BROUSSARD COMPANY, INC. 

Mrs. Helen M. Le Gendre 1 

1629 Newton St., N. W. j 

Wash., D. C. | 

Mail remittances to 1410 H St. N.W.” 


Mr. Gertman: I also offer the sales contract for the 
purchase of the lots. 

The Court: It will be received. 

(The sales contract was marked “Defendant’s Exhibit 
No. 4,” received in evidence, and is in the following wor$s 
and figures, to wit:) 

“Real Estate Contract 

“Manhattan Beach Company 
Dpvplor>pr<* 

1410 H St., N. W., Washington, D. C. 

“The Upper Ashburton Realty Co., Inc. j 

Owners, 

“Manhattan Beach, Anne Arundel County, Md. 

“This Agreement, made and entered into this 23rd day 
of April, 1932, by and between The Upper Ashburton Realty 
Company, Inc., of Baltimore, Maryland, party of the first 
part, hereinafter referred to as ‘vendor,’ and Mrs. Helen 
M. LeGendre, 1629 Newton, N. W. Washington, D. C., party 
of the second part, hereinafter referred to as ‘vendee’; 

“Witnesseth: That for and in consideration of the nui- 
tual promises and agreements hereinafter contained, the 
vendor agrees to sell to the vendee, and the vendee agrees 
to purchase from vendor the following described real estate 
in Anne Arundel County, Maryland, Lots 5, 6, 7, 8, 9, 10, 
Block P with the appurtenances, on the following terms and 
conditions, and subject to the restrictions outlined upon this 
back hereof: 

“The total purchase price of the said property is the suni 
of Three Thousand Dollars ($3000.00) of which the 
7S sum of One Thousand Dollars ($1,000.00) has this 
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day been paid to the vendor, and the receipt whereof 
is this day acknowledged by the said vendor. The balance 
of the purchase price in the sum of Two Thousand Dollars 
($2000.00) shall be paid as follows: Twenty Dollars 
($20.00) June 1, 1932, and each month thereafter with in¬ 
terest at 6% per annum, payable quarterly July 1st, Sept. 
1st, Jan. 1st, and April 1st. 

“The vendee has the privilege of liquidating the debt by 
payment of larger sums than those specified, or in full at 

anv time. 

•> 

“Nothing shall operate to extinguish or diminish any 
liability upon this contract or relieve the said vendee from 
any of the payments herein provided. 

“It is understood and agreed that a warrantv deed for 
these lots, subject to restrictions on back hereof, shall be 
issued at vendor’s expense when all payments have been 
made as agreed. 

“Only approved written agreements are binding upon 
vendor. 

“If there is any default in payments, it is agreed that all 
moneys paid are, at the option of the vendor, to be retained 
as liquidated damages. 

THE UPPER ASHBURTON 
REALTY CO. INC. 

By (Signed) J. B. Meller, Vendor 
(Signed) Helen M. Le Gendre, 

Vendee. 

Approved: MANHATTAN BEACH COMPANY 

By (Signed) A. L. Broussard, Manager.” 


Mr. Gertman: That is all. 

Mr. Denit: You may step down. 

(Witness excused.) 

Thereupon William V. Simmons was called as a witness 
on behalf of the plaintiff; and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Denit: 

Are you a member of the Bar of this Court? A. 
Yes, sir. 


79 
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Q. You have been engaged in the practice of law how 
long? A. Indirectly, since 1926,1 believe. 

Q. You are connected with the Liberty National Bank? 
A. I am. ! 

Q. In what capacity ? A. As trust officer. 

Q. Were you trust officer of the Liberty National Bank 
in March, 1936 ? A. Yes. 

Q. What are your duties as trust officer? A. Overseeihg 
the administration of the various papers and trusts, guard¬ 
ianships, and so forth, that arc in the trust department. 

Q. Did you have charge of the guardianship estate on 
behalf of the Bank of Jeanne Collett Lc Gendre? A. Y<j}s. 

Q. The Bank was designated as guardian in August, 
1935, was it not? A. I believe that is about the time, yes. 

Q. Did you have any dealings with the United States 
Fidelity & Guaranty Company, the plaintiff in this case, 
with respect to collecting a shortage in the prior guardian’s 
account ? A. Considerably, yes. 

Q. I show you a draft of the United States Fidelity & 
Guaranty Company, No. 82957, dated March 10, 1936, pay¬ 
able to the order of Liberty National Bank, Guardian of 
the Estate of Jeanne C. LeGendre, an infant, for $1,- 
883.32. Did vour Bank as guardian receive that drafjt? 
A. Yes. 

Q. Is the endorsement on the back the endorsement made 
bv vou as trust officer? A. That is right. 

Q. I show you an assignment, dated March 7, 1936, pur¬ 
porting to be executed by the Liberty National Bank and 
I direct vour attention to the signature under the words 
“Liberty National Bank.” Whose signature is that? A- 
M. F. Calnan, President. 

80 Q. And whose signature appears to the attesta¬ 
tion clause? A. That is mine. 

Q. Whose seal is that? A. That is the seal of the Bank. 

Q. Did you, on behalf of the Bank as guardian of Jeanne 
C. LeGendre, deliver this assignment to the United States 
Fidelity & Guaranty Company? A. Yes. , 

Q. And received the draft which you have just identified;? 
A. Yes. 

Mr. Denit: We offer the draft and assignment in evi¬ 
dence. ; 

Mr. Gcrtman: We have no objection to the draft, but 
object to the assignment, upon the ground— ; 
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The Court (interposing): May I see it? Let me glance 
at it, first. (Examining assignment.) 

Mr. Gertman: Before I state the objection, may I ask a 
question ? 

The Court: Yes, indeed. 

By Mr. Gertman: 

Q. Did the Liberty National Bank on March 7, 1936, 
procure an order of the Court to make and execute this as¬ 
signment? A. Not that I recall, no, sir. 

Mr. Gertman: Now, if your Honor please, we object to 
this assignment, to its admission in evidence, on the ground 
that tlie Liberty National Bank, as substitute guardian of 
the estate of Jeanne C. LeGendre, Minor, had no power or 
authority to make this assignment without an order of the 
Court first obtained; that the Court, itself, had it been ap¬ 
plied to for an order, had no jurisdiction under the statute 
to make the order; also, upon the ground that it appears 
upon its face that the money was voluntarily paid by the 
bonding company pursuant to its obligation filed in the 
case, and paid it voluntarily, and no suit was filed against 
the defendant and no judgment obtained against it— 

May 1 ask your Honor’s indulgence until I have a chance 
to read it ? 

The Court: Yes. 

Mr. Gertman (after examining assignment): There was 
no consideration for the assignment, no independent con¬ 
sideration for the assignment passing to the substituted 
guardian because the amount which purports to be 
81 the consideration for the assignment was the money 
which it already owed the estate pursuant to its 
undertaking filed in this case; that at the time this assign¬ 
ment was made neither the ward nor the substituted guar¬ 
dian had any claim to assign to the surety company, had 
no claim to assign to the surety company which it had at 
that date against The Anacostia Bank. In other words, 
at the date of the alleged assignment The Anacostia Bank 
did not owe, was not indebted to the ward or the former 
guardian, and the estate of the ward was entirely whole. 

Those are our objections. 

The Court: I will overrule the objection. 

Mr. Gertman: And allow us an exception? 

The Court: Yes. 
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(The draft for $1883.32, dated March 10, 1936, and the 
assignment dated March 7, 1936, were marked, respec¬ 
tively, “Plaintiff’s Exhibit No. 13” and “Plaintiff’s Ex¬ 
hibit No. 14”, received in evidence, and are in the follow¬ 
ing words and figures, to wit :) 

“United States Fidelity and Guaranty Company 

Baltimore, Maryland 

For Surety Claims Onlv 
No. 82957 

Postofficc Washington, D. O.i 
Mar. 10, 1936 

“Pay to the Order of Liberty National Bank, Guardian 
of the Estate of Jeanne C. LcGendre, an infant $1883.3^ 
Eighteen Hundred Eighty Three and ....32/100, Dollars 
In Full Payment of the Claim or Account Stated Below 

To the Treasurer United States Fidelity and Guaranty! 
Company I 

Payable through First National Bank, Baltimore, Maryland 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
By (Sgd) STANLEY AY. JOHNSON, j 
Adjuster. 

i 

Local Claim No. Bond 2fo. 

W-1241 10-16-366-31 

HELEN M. LcGENDRE j 

Principal 

JEANNE C. LeGENDRE 
Obligee | 

Loss 

1883.32” 

i 

82 (Endorsed on the back thereof:) i 

“LIBERTY NATIONAL BANK ! 

“By (Signed) William V. Simmons, Trust Officer, Guar¬ 
dian of the Estate of Jeanne C. LcGendre, an Infant. 


H. O. Claim No. 
206115 
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“Pay to the Order of Any Bank, Banker or Trust Co. 
All prior endorsements guaranteed 

Mar 14 1936 

The Riggs National Bank, 15-3 Washington, D. C. 


“Pay to the Order of THE RIGGS NATIONAL BANK 
of Washington, I).0. Prior Endorsements Guaranteed 

LIBERTY NATIONAL BANK 

15-94 MAR 16 1936 15-94 

of Washington, D. C. 


“Received Payment, Endorsements Guaranteed, MAR 
16 1936 

FIRST NATIONAL BANK, Baltimore, Md., Joseph 
Oberle, Cashier. 


“RECEIVED MAR 

OFFICE.” 


17 1936 CLAIM DEPT. HOME 


“ASSIGNMENT 

“KNOW ALL MEN BY THESE PRESENTS That the 
Liberty National Bank, Guardian of the Estate of Jeanne 
C. LcGendre, an infant, duly appointed and qualified in 
the Supreme Court of the District of Columbia, in Guar¬ 
dianship Cause No. 7675, for and in consideration of the 
sum of One thousand eight hundred eighty-three dollars 
and thirty-two cents ($1,SS3.32) to it in hand paid by the 
United States Fidelity and Guaranty Company, a corpora¬ 
tion, the receipt of which at and before the signing and de¬ 
livery of these presents is hereby acknowledge, has con¬ 
veyed, transferred, set over and assigned, and does hereby 
convey, transfer, set over and assign unto said United 
States Fidelity and Guaranty Company any and all claim 
or claims held bv it as such Guardian aforesaid, and any 
and, all claims of Jeanne C. LeGendre, its said ward 
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against the Anaeostia Bank, a corporation, doing business 
in the District of Columbia, for, upon and arising lout 
83 of a certain certificate of deposit issued by the Said 
Anaeostia Bank dated the 28th day of February, 
1933, payable to the order of Helen M. LeGendre, Guar¬ 
dian of Jeanne Collete LeGendre, on the return of said cer¬ 
tificate properly endorsed, after thirty days notice, in ithe 
sum of $1726.24, together with any and all claims which it 
and its said ward now have against the said Anaeostia 
Bank for and by reason of the alleged participation I of 
said bank in the wrongful surrender of said certificate' of 
deposit and use of the proceeds of the same by the said 
Helen M. LeGendre in the pretended payment and dis¬ 
charge of her individual and personal liability to said bank, 
on, to-wit, the 28th day of August, A. D., 1933, with full 
power and authority, and at its own cost and expense!to 
sue for, collect, and give acquittance for the same, in its 
name, and in the name of such substituted guardian and 
ward. 

“IN TESTIMONY WHEREOF, said Liberty National 
Bank, as Guardian of the estate of said Jeanne C. LeGen¬ 
dre, has caused these presents to be executed by M. F. 
Calnan, its President, and its corporate seal to be hereunto 
affixed, attested by William V. Simmons, its Trust Officer, 
this 7th day of March, A. D., 1936. 

LIBERTY NATIONAL BANK j 
By (Signed) M. F. CALNAN, 
President 

Guardian of the Estate of Jeanne C. LeGendre, Minor.; 

Attest: (Signed) William V. Simmons (SEAL)” 


By Mr. Denit: j 

Q. Mr. Simmons, 1 show you the first account filed by 
the Liberty National Bank as guardian of Jeanne C. Lb- 
Gendrc, and ask you whether you signed that on behalf of 
the Liberty National Bank. A. I did. 

Mr. Burnett: What is the date of that! 

Mr. Denit: August 14, 1936. 

Q. And I direct your attention to the third item on the 
first page of the account, “1936, Mar. 14” under the cap- 
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tion “Receipts,”—“From U. S. Fidelity & Guaranty Co., 
Amount due from Helen LeGendre, former guardian, $1,- 
734.00; Interest thereon from August 28, 1935 to February 
2S, 1936, $52.02,” and ask you whether those two 

84 items would make up the draft for $1883.32, which 
you have identified. A. As I recall it—I haven’t 

looked at it for some time. 

Mr. Burnett: Keep your voice up. We all want to hear 
you. 

A. (continued) I do not have the exact figures, but I 
think this $1883.32 contained something like—it has been 
several years since I saw it, but $90.32, or something of 
the kind, court costs in connection with that hearing. I 
am not positive of that. You will notice there is a differ¬ 
ence between that and the $1883.82 here, as this would make 
about seventeen hundred and something, but there were 
some court costs, as I recollect, included in this check. 

Q. In addition to the two items, as I understand it, the 
draft represents payment of the court costs? A. That 
is right. 

Q. The two items I have mentioned here $1,734 and $52.02 
were received by the Liberty National Bank, substituted 
guardian, and accounted for as part of the estate of Jeanne 
C. LeGendre. A. That is right. 

Mr. Denit: I offer this first account in evidence. 

Mr. Gertman: No objection. 

Mr. Denit: And we might as well put in the second ac¬ 
count. 

The Court: They will be received. 

85 Thereupon W. Ledru Koontz was called as a wit¬ 
ness on behalf of the plaintiff: and, having been first 

dulv sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Denit: 

Q. Mr. Koontz, you are an officer and cashier of The Ana- 
costia Bank? A. That is right. 

Q. What is your full name? A. W. Ledru Koontz. 

Q. In 1931, 1D32, and 1933 you were cashier of The Ana- 
costia Bank, were you not? A. That is right. 
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Q. And the bank had an account in the name of Helen M. 
LeGendre, Guardian of Jeanne Collett LeGendre, lia<l it 
not? A. That is right. , 

Q. Was that a savings or a checking account? A. A sav¬ 
ings. i 

Q. Was the savings account the only guardianship ac¬ 
count in that name? A. On what date? I 


Q. 1931, 1932, and 1933. A. There was a ecrificatei of 
deposit. 

(). Was that entered as an account with the depositor? 
A. Yes. 


Q. Do you have the transcript of that account with you ? 


A. Xo. 1 think it was offered in evidence. 


The certificate 


was. 

Q. Is that certificate the only account of record kept | so 
far as the holder of the certificate is concerned? A. The 
bank has a record. 

Q. In its certificate register? A. That is right. 

Q. Do you have any other account in the name of Helen 
M. LeGendre, Guardian of Jeanne Collett LeGendre, than 
the savings account ? A. The certificate of deposit. 

Q. Just the certificate of deposit? A. Yes. 

80 Q. Did you make an effort to locate the signature 
cards or card opening the account, the savings ac- 
count? A. Yes. 

Q. Did you find the card? A. The card was turned over 
with some other papers at the time the copies were mat(e, 
the duplicates. 

Q. Turned over to whom? A. I don’t know whether 
Mr. Gertman had them or not. All the documents that we 
had were together at that time. 

Q. Do you know whether or not the guardianship ac¬ 
count, namely, Account Xo. 15548, required the signature 
of any other person than the guardian to withdraw funds ? 

Mr. Gertman: The materiality of that does not appear, 
and I object. 

The Court: Well, is there any claim except on the cer¬ 
tificate of deposit? 

Mr. Denit: This is merely to show the bank knew the 
character in which Mrs. LeGendre was acting. 

The Court: You mean that particular account? 

Mr. Denit: Yes, sir. 
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The Court: I guess that is perfectly apparent. I sup¬ 
pose they admit that. You will admit that? 

Mr. Gertmaii: Sure. 

The Court: So far as the guardianship, that she was 
acting as guardian. 

Mr. Gertmaii: The certificate of deposit so states. 

By Mr. Denit: 

Q. Do not the arrangements made, in opening the ac¬ 
count, require the counter signature of the guardian’s at¬ 
torney as well? 

Mr. Gertman: What are you talking about, this account 
or the certificate of deposit? 

Mr. Denit: The savings account. 

A. No, thev don’t. 

The Court: I do not see the relevancy of that. 

Mr. Denit: Very well. That is all. 

The Court: As I understand it, Mr. Gertman objects lo 
it and I agree with him. 

87 Cross Examination 

By Mr. Gertman: 

Q. I show you a memorandum and ask you to teil the 
Court and jury the dates on which Mrs. LeGendre was 
advanced money by the bank. 

The Court: I do not think that is cross-examination. 

Mr. Gertman: Well, 1 will make him my witness for 
that purpose. 

The Court: All right. 

By Mr. Gertman: 

Q. The amount advanced by The Anaeostia Bank on ac¬ 
count of the certificate of deposit, give the date and amount. 
A. On May 3, 1932, $1,000 was borrowed. 

On May 5, 1932, an aditional $50 was borrowed. 

On June 2, 1932, an aditional $150 was borrowed. 

On July 5, 1932, an additional $100 was borrowed. 

At that time the total loan was $1,300. 

On November 30, 1932, $150 was advanced, and on Feb¬ 
ruary 28, 1933—no, on November 3, 1932, an additional 
$ 100 .* 

Q. $100 was advanced on what date ? A. November 3. 
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Q. Was it deposited or advanced? A. Advanced on the 
loan, making a total of $1,550. 

Q. And that is represented by the note dated—A. (inter¬ 
posing) February 28, 1933. 

Q. When was the first certificate of deposit purchased 
from The Anacostia Bank, and how much was it for? A. 
On March 31, 1931, $1,600 was the original certificae. On 
October 6, 1931, a new certificate was issued, including in¬ 
terest at 4 per cent, for $1,632. On April 22, 1932, a new 
certificate for $1,664 was issued. On August 30, 1932, a 
new certificate for $1,692.39 was issued; and on March 
22, 1933, a new certificate for $1,726.24 was issued. That is 
the last. 

Q. The last one is dated March or February? A. It was 
issued on March 22nd but it was dated Februarv 2Sth. i 

* i 

Q. That was certificate No. 766? A. Yes, that is right. 

Q. Now, as these new certificates were issued were the 
old certificates of deposit surrendered? A. Yes. 

88 Q. Was each certificate of deposit which you is¬ 
sued to Mrs. LeGendre, and enumerated here, de¬ 
posited by her as collateral for the various amounts which 
the bank had advanced to her, as vou have testified? A. 
Yes. * I 

Q. So that the last certificate, No. 766, was deposited by 

Mrs. LeGendre as security for the reimbursement to the 

bank of the $1,550 which you had advanced? A. That ik 
right. ! 

Q. Did Mrs. LeGendre ever tell you her dealings witlli 
you why she was and the purpose for which she was getting 
this money? 

Mr. Denit: We object to that. 

The Court: What is the relevancy of that? 

Mr. Gertman: The relevancy is that they are predicating 
their suit upon a note which happens to be signed by Mrs;. 
LeGendre personally and not as guardian. 

The Court: I don’t know about that. They are predii 
eating their suit on the certificate of deposit. 

Mr. Gertman: No, they say—all the way through the 
declaration they allege in every paragraph it appears that 
the money— ; 

The Court (interposing): Well, you mean your defense 
is that this money which they loaned to her was used for 
the benefit of the child? 
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Mr. Gertman: That is what I have pleaded. 

The Court: No, I think you have completely failed to 
show that it was for the benefit of the child. What was 
told the witness would not have anv bearing in the case. 

Mr. Gertman: I didn’t ask any questions about whether 
we completely failed or not, I respectfully submit. I think 
we have succeeded in establishing that the money was used 
for the benefit of the child and not for her individual use, 
I respectfully submit. 

The Court: Well, I will sustain the objection. 

Mr. Gertman: May I make the proffer? 

The Court: Yes. 

(The following proceedings were had at the bench, out 
of the hearing of the jury:) 

89 Mr. Gertman: I offer to prove by this witness that 
on May 3, 1932, when she obtained $1,000: on May 
5, 1932, when she obtained $30; on June 2, 1932, when she 
obtained $150; on July 5, 1932, when she obtained $100; 
on August 3, 1932, when she obtained $150, and on No¬ 
vember 30, 1932, when she obtained $100, that she said she 
was getting the money for the benelit and to use for the 
benefit of her ward. 

The Court: Very well. Proceed. 

(The following proceedings were had in the presence of 
the jury:) 

Mr. Gertman: Will your Honor rule? Prior to making 
the ruling I had not stated the things I proffered. 

The Court: 1 sustain the objection. 

Mr. Gertman: And your Honor will give me an excep¬ 
tion ? 

The Court: Yes. 

Mr. Gertman: That is all, if the Court please 

Mr. Denit: Step down. 

(Witnes excused.) 

The Court: Is that all for this witness, or is that all the 
testimony in the case? 

Mr. Denit: That is all for this witness, and we rest. 

Mr. Gertman: We rest, if the Court please. 
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90 Thereupon W. Ledru Koontz was called as wit¬ 
ness on behalf of the defendant; and, having bee|n 

heretofore duly sworn, testified as follows: 

Direct Examination 
By Mr. Gertman: 

Q. Mr. Koontz, you are the vice president and cashier, 
I believe, of The Anacostia Bank. A. Yes, sir. 

Q. You were such on May 22, 1933? A. I am not sure I 
was vice president at that time. 

Q. You were cashier ? A. I was cashier. 

Q. I show you a photostat copy of the receipt—1 wi|l 
show you the original of a receipt that you gave to Mrs. 
LeGendre on that date. Did Mrs. LeGendre, at the time 
you gave her this receipt, give you any explanation of why 
she wanted it ? A. No. 

Q. Is it customary for you to give receipts for collateral 
when asked for? A. Yes. 

Q. You testified that on May 3, 1932, Mrs. LeGendre got 
from the bank $1,000: on May 5, 1932, $50; on June 2; 
1932, $150; on July 5, 1932, $100; on August 31, 1932, $150, 
and on November 30 1932, $100, making a total of $1,550. 

State whether or not Mrs. LeGendre, at the time she ob¬ 
tained these respective amounts from the bank, made any 
statement as to the use she intended to make of this moneV. 

V 

A. Well, to the best of my recollection, I know on two of 
three of the separate occasions that she did say she was 
borrowing money for the benefit of the ward, but as to each 
individual loan I could not make that statement. 

Q. Did she ever tell you that she was getting the money, 
on any occasion, for her own personal use? A. No. 

Q. This first transaction of $1,000 took place on 

91 May 3, 1932. That was approximately eight year^ 
ago. Have you any independent recollection now 

of what took place when she obtained that $1,000? A. No^ 
I don’t have a clear recollection of it. j 

Q. What is your best impression or recollection ? 

Mr. Denit: I object to that. I 

The Court: If he has a recollection he can give it; others 
wise, he cannot. 

j 

i 
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Bv Mr. Gertman: 

V 

Q. What is your best recollection? A. My recollection 
of the first transaction is that Mrs. LeGendre came to the 
bank to borrow the money, and at that time Mr. Otterback, 
President of the Bank, was leaving, and it was his duty 
to pass on loans; and my recollection is that Mrs. LeGendre 
talked with Mr. Otterback and myself, and he approved 
the loan. But it is not the policy of the bank, and never has 
been— 

Mr. Denit (interposing): We object to that. 

The Court: Just a minute. Just what took place at that 
time, Mr. Koontz. 

By Mr. Gertman: 

Q. Is it the policy of the bank to loan money to a fiduci¬ 
ary, taking as collateral fiduciary paper, without first in¬ 
quiring what use is to be made of the money that the bank 
is advancing? 

Mr. Denit: I object to that. 

The Court: I sustain the objection. 

Mr. Gertman: Your Honor will allow an exception? 

The Court: Yes. 


By Mr. Gertman: 

Q. State whether, or not, Mrs. LeGendre at any time 
since the $1,000 was obtained from the bank, stated to you 
that she had invested this monev for the benefit of the ward 
and lost it ? A. No. 

Mr. Denit: I object to that. 

Mr. Gertman: That is all. 

Cross Examination 


By Mr. Denit: 

Q. Mr. Koontz, the receipt of May 22, 1933, is entirely 
in your handwriting, is it not? A. It is not. 

92 Q. (’an you tell whose handwriting it is? A. Carl 
Sm uck’s. 

Q. Who is he? A. An employee of the bank. 

Q. Was he authorized to give a receipt for collateral? 
A. He didn’t sign it. 

Q. Was he authorized to give a receipt for collateral? A. 
No, sir. 
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Q. What are Mr. Sinuck’s duties ! A. At that time he 
was note teller, at the bank. 

Q. He was the man who countersigned the certificate |of 
deposit, was he not? A. I would have to see it first. 

Q. “Carl C. Smuck” written on the left-hand side. A. 
(Examining paper) Yes, sir. j 

Q. Now, he was authorized to countersign the certificate 
of deposit and was not authorized to give a receipt. 

Mr. Gertman: I object to that—counsel arguing the case. 

The Court: He asked a question. He may do it in an 
affirmative way. 

A. The certificate of deposit was made out. by the teller. 
It was the policy of the bank to have the certificate made 
out by the teller who countersigns the signature as the 
actual signature of the officer. i 

By Mr. Denit: 

Q. The countersigned signature on this certificate is 
“Carl C Smuck”? A. That is right. 

Q. And the signature of the officer is W. L. Koonfz, 
Cashier? A. Yes, sir. | 

Q. Mr. Smuck was the note teller? A. Yes. 

Q. He was the man in whose cage the promissory note 
signed by Mrs. LcGendre was kept? A. That is right. 

Q. And he was the man who sent out the notices 
93 calling for interest? A. Yes. 

Q. And he was the man on behalf of the bank au¬ 
thorized to receive pavment of that note, was he not? A. 
Yes. 

Q. He was the man who had the physical custody of the 
collateral to the note? A. No. i 

Q. Who did? A. The collateral is kept in the vault. I 

Q. Did he have a jacket in which each note and collateral 
are kept? A. No; notes are kept in the cages, but the col¬ 
lateral is kept in the vault. 

Q. Well, when the note teller receives a note which is 
secured by collateral, and called a collateral note, does lie 
also see the collateral? A. I don’t get your question ex¬ 
actly. i 

(The pending question was read by the reporter.) 

A. I would say generally that would be true. 
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Q. Now, the note of Helen M. LeGendre, dated February 
28,1933, was kept in Mr. Smuck’s cage, if I understand you 
rightlv? A. Yes. 

Q. And the collateral was kept in the vault? A. That is 
right. 

Q. Can you tell us why it is that a receipt was issued 
in March, 1933, for collateral that was deposited in Feb¬ 
ruary? A. I cannot tell you in this particular instance. 

Q. Do you know why it was that no receipt was given for 
the collateral at the very time it was received? A. It was 
not asked for. 

Q. That was the only reason ? A. That was the only rea¬ 
son that I know of. 

Q. What did Mrs. LeGendre say to you when you gave 
her the receipt of March 22, 1933? A. She came in and 
asked for a receipt for the certificate. 

Q. Is that all? A. Yes. 

94 Q. You are positive about that? A. Yes. 

Q. Did she at that time ask to have her savings 
bank book balance? A. I could not answer that. 

Q. Do you know why the savings bank book was balanced 
at that time? A. Not unless I saw it. 

Q. Do you have the savings deposit book in your bank? 
A. No. 

Q. Did you look for it before you came down here to 
testify? A. Yes. 

Q. Do you know whether it is still in existence? A. I 
don’t know whether Mrs. LeGendre has it or not. 

Q. You know when a savings account is closed, and this 
account was closed on May 27, 1935, was it not? 

Mr. Gertman: Wait a minute. If your Honor please, you 
have already ruled that out as immaterial in this case, any 
savings account. 

The Court: I think I will let that statement in. 

Mr. Gertman: I may be in error. 

The Court: I mav be, also. 

Mr. Gertman: Kegardless of that, I object to any ques¬ 
tions pertaining to the savings account. 

The Court: What is the purpose of that? 

Mr. Denit: The purpose of that is to show that the sav¬ 
ings account was balanced by the bank and given to this 
lady, and upon that information she certified to the Kegis- 
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ter of Wills what the balance of the account was and where 
the certificate of deposit was, and on March 22nd the !re- 
ceipt was, at or about that time, exhibited under the Rale. 

Mr. Gertman: My objection is based on the ground that 
the savings account is not involved here. It is not even 
material to the litigation. The suit is based solely ujjon 
a certificate of deposit. 

The Court: Well, I will overrule the objection. 

Mr. Gertman: You Honor will allow an exception? 

The Court: Yes. j 

95 By Mr. Denit: 

i 

Q. The savings account was closed May 27, 1935, was: it 
not? A. Yes. 

Q. And on the transcript of the savings account appears 
the notation “Closed,” does there not? A. Yes. 

Q. When the savings account was closed, was the pass¬ 
book surrendered? A. No, sir. 

Q. How do you know that? A. If is not the policy of the 
bank to retain the passbook. 

Q. Even in a savings account? A. No, sir. 

Q. Do you know, independent of what the policy of the 
bank is, whether the savings account book was in this in¬ 
stance surrendered. A. I would say it was not. 

Q. Do you know whether or not you, as cashier, gave to 
Mrs. LeGendre a statement showing the bank balance to 
her credit as guardian in your bank in March 1933? A.I I 
could not answer that definitely. j 

Q. You mean you don’t know? 

Mr. Gertman: All these questions are going in subject 
to my objection. j 

The Court: If there was and you have it, show it to hiih. 

Mr. Denit: I don’t know whether he did or not. I ain 
asking him. 

The Court: All right. TTo says he doesn’t know, as!I 
understand it. 

i 

By Mr. Denit: 

Q. Now, at the time this certificate or this receipt was 
signed, dated March 22, 1933, The Anacostia Bank not only 
held the certificate of deposit but held it as collateral se¬ 
curity for a loan, did it? A. That is right. I 
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Q. Why did you not indicate that on the receipt? A. I 
didn’t think it was necessary. 

Q. Is that the only reason? A. Yes. 

Q. Were you the individual at the bank with whom Mrs. 
LeGcndre conducted her business at the bank? A. 

96 With the exception of the original loan, I would say 
yes. 

Q. That was made with Mr. Otterback? A. Yes? 

Q. As a matter of fact, you went to Mrs. LeGcndre’s home 
to demand payment on this note, did you not? A. Yes. 

Q. Personally? A. Yes. 

Q. That was when? A. I could not recall the exact date, 
but it was within a week or ten days of the time the note 
was paid. 

Mr. Denit: That is all. 

Redirect Examination 
By Mr. Gertman: 

Q. Is Mr. Otterback living or dead? A. He is dead. 

Q. When you went to Mrs. LeGcndre’s home, did you 
take with you the certificate of deposit and the note? A. 
No, sir. 

Q. Did you take anything with you? A. No, sir. 

Q. What did you go to Mrs. LeGcndre’s home for; for 
what purpose? A. To get her to come to the bank and 
pay the note. 

Q. And take up the certificate of deposit? A. Yes. 

Q. And did she come to the bank? A. Within a reason¬ 
able time after I saw her, she came to the bank. I cannot 
recall the exact number of days which intervened. 

Q. Mr. Koontz, did you issue this receipt, dated May 22, 
1933, to Mrs. LeGcndre for the certificate of deposit with 
the intention or knowledge that she was going to make any 
misuse of it, or with the intention of deceiving the Court? 
Mr. Denit: I object to that. 

The Court: No. 1 think that is what we are trying here. 
I think you have a perfect right to ask that question. 

Mr. Denit: He says he has no recollection of it. 

97 The Court: I overrule the objection. 

A. No. 
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Recross Examination j 

By Mr. Denit: 

Q. Now, you say within a reasonable time after your call 
at Mrs. LcGendrc’s home—and, by the way, she was liv¬ 
ing then with her mother, was she not? A. I don’t know. 
I didn’t see her at her home. I saw her as she was coming 
out of an apartment house on—I believe it is Park Road. 

Q. Yes, on Park Road. 

Mr. Gertman: The Court can’t hear you, and these gen¬ 
tlemen can’t hear you. You will have to talk loud enough 
so that everyone can hear you. 

The Witness: I saw her coming out of an apartmjent 
house on Park Road. I did not see her in her home, j 

By Mr. Denit: 

Q. When she came to the bank it is fact, is it not, that 
the cashier’s check for $1,768.24 was made out and pre¬ 
sented to her to be signed? i 

Mr. Gertman: That is all admitted in the record. We 
had a stipulation of record at the opening of this case! as 
to those facts. 

The Court: I thought we did, Mr. Denit. Do vou have 
any doubt about what the stipulation is? I suppose it is 
really what your understanding is, and if Mr. Gertman docs 
not agree—well, I think Mr. Gertman is right. See if 1 
can state it again correctlv. 

I understand it is agreed by the parties that when the 
note was paid and the certificate of deposit was paid,! it 
was all one transaction, that is, with the bank, and that 
someone in the bank handed to Mrs. LeGendre the check for 
seventeen hundred-odd dollars and she endorsed her name 
upon it; they took legal possession of it, and it was still!at 
the bank, and she immediately handed it back to the officer 
who had given it to her, and that the officer then gave her 
$159.86, and that she never did cash the check for $1,768]24 
but merely signed it and handed it back to the officer lof 
the bank. j 

Do you want to say any more? 

Mr. Denit: That is entirely satisfactory. 
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98 Bv Mr. Denit: 

Q. Were vou the officer who handed her the $158.86? A. 
Yes. 

Mr. Denit: That is all. 

Mr. Gertinan: Mav this matter be called to vour atten- 

* * 

tion at this time? The amount of the note with accumulated 
interest was $1,608.38. That was the amount that was de¬ 
ducted by the bank out of the check. 

The Court: What was the amount of the certificate of 
deposit which was issued? 

The Witness: $1,768.24. 

The Court: That was the face of it—no; that is the 
amount of the check, isn’t it? 

The Witness: That is right. 

Mr. Gertinan: The check was for $1,726.24. 

The Court: No; $1,768.24. Is that right? 

The Witness: That is right. 

Mr. Gcrtman: And the transaction occurred on October 
17, 1933. 

Mr. Denit: October 19th. 

The Court: Well, there is some difference of opinion. 

Mr. Denit: Well, if you look at the date, 1 submit you 
will find that. 

The Court: Do you concede, then, it was October 19th? 

Mr. Gertinan: We prefer to say it was the 17th. 

The Court: I thought somewhere in your pleadings you 
said it was the 19th. T am not sure about that. If it is 
conceded legally, there is no question as to the statute of 
limitations, and 1 don’t think we need spend any time on 
that. 

Mr. Gertinan: All right. 

The Court: Tell me again the figure that was due on the 
note for $1,550. 

Mr. Gertinan: The amount was $1,608.38, according to 
the notation on the note. 

The Court: It shows she got $159.86; and these three 
figures, then, would agree. 

Mr. Gertinan: Yes. On March 10, 1936, I think was the 
date that the bonding company made the shortage 
good. 

The Court: Is that right? 
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Mr. Gertman: In the declaration they sued for a; cer¬ 
tain amount with interest from the date of the alleged con¬ 
version, and they sue for, now, about $150 in excess of the 
amount we deducted. The amount we deducted here was 
$1,608.38. 


The Court: Do you think they would be entitled tb re¬ 
cover interest, too? j 

Mr. Gertman: I think thev would onlv be entitled tb in- 
terest from the date of that payment, which was—to March 
22, 1933. 

The Court: They only claim from October 19, 1933. I 
Mr. Denit: Yes. 

The Court: Did you say 1936? 

Mr. Gertman: I meant March 23, 1936. Is that the date 
you paid ? j 

Mr. Denit: Yes, but we paid interest on $1,608.38 from 
October, 1933. In other words, we paid— 

The Court (interposing): You paid from 1926? j 
Mr. Denit: No, March 10, 1936. 

The Court: All right. Is there anything else to ask this 
witness ? 

Mr. Denit: No. 


(Witness excused.) 

The Court: You have nothing else, Mr. Gertman? 

Mr. Gertman: No, sir. 

The Court: Now, is there anv other testimony you want 
to take? j 

Mr. Denit: I desire to recall Mrs. Kennedy. 


Thereupon Helen Marie LeGendre Kennedy was recalled 
as a witness by the plaintiff in rebuttal, and testified: as 
follows: 


Direct Examination. j 

By Mr. Denit: 

Q. Mrs. Kennedy, you have heard the testimony of Mr. 
Koontz this morning? A. Yes, sir. 

Q. Did you at any time tell Mr. Koontz that you were 
borrowing the money, represented by this $1,550 note, for 
the use and benefit of vour daughter, Jeanne? A. No. 
100 A. No. 


I 




90 THE ANACOSTIA RANK VS. U. S. FIDELITY & GUAR. CO. 


Q. Did you tell him anything like that? A. No. 

Q. Now, did you go to the bank in March, 1933, for the 
purpose of having your bank book balanced and preparing 
to comply with the rules of court to exhibit securities? A. 
Yes, sir. 

Q. Was that the occasion when you received the receipt 
dated March 22, 1933? A. Yes. 

Q. And is that (indicating) the receipt you exhibited to 
the Register of Wills? A. Yes. 

Q. Did you tell them at the bank— 

Mr. Gertman (interposing): tell who at the bank? 

Mr. Denit: All right. 

The Court: What did she tell. 

Mr. Gertman: Mr. Denit wanted to know what she told 
them at the bank, and I would like to know who. 

The Court: And 1 make the further suggestion that he 
ask what she said. 

By Mr. Denit: 

Q. What did you say to the representative of the bank 
at the bank on the occasion you went there. A. I told them 
it was necessary to make my accounting to the Court, and 
it was necessary to show the certificate of deposit, and they 
gave me this receipt for the certificate of deposit. 

Mr. Denit: You may cross-examine. 

Mr. Gertman: No questions. 

Mr. Denit: Just a moment: 

Q. Is that (indicating) the receipt which you exhibited to 
the Register of Wills? A. Yes, sir. 

Q. To Mr. Mersch? A. Yes, sir. 

Mr. Denit: That is all. 

(Witness excused) 

101 The Court: Is that all the testimony? 

Mr. Gertman: That is all the testimonv we have 

* 

to offer. 

The Court: Now, if the jurors will retire again. 

(The jury retired from the courtroom at 10:30 o’clock 
a. m. and the following proceedings were had out of the 
hearing of the jury:) 
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The Court; Now, gentlemen, there were a good many 
questions discussed yesterday. Perhaps the first important 
question I ought to decide is the application for an amended 
declaration. What is the attitude of the defense on that? 

Mr. Gertman: We object, on the ground that by jthis 
amendment the plaintiff undertakes to state a new cause 
of action and a different cause of action than it asserted 
in each of the five counts of the declaration. In each of 
the five counts of the declaration the plaintiff alleges as 
the ground for recovery the conversion of the certificate 
of deposit, the conversion of the check given in payment of 
the certificate of deposit, and the conversion of the money 
received by the guardian on the check that was given in 
payment of the certificate of deposit. 

They also base their right to sue upon a purchase,j or 
an assignment obtained from the substituted guardian, 
whereas, in the present tendered count, they sue soljely 
upon the alleged subrogation and base their action not 
upon conversion as it is alleged in each of the five counts 
but upon subrogation only. 

So we respectfully state that the tendered amendment 
states entirely new and different cause of action from the 
cause of action asserted in any of the five counts of the 
declaration, and we object to the amendment. 

The Court: You gentlemen have done so much work in 
this case and there are so many questions of law that! it 
is with hesitancy I rule at all on a question like this. You 
have made me do some work, too. I spent a substantial part 
of the last two nights reading cases. I gather from what 
you said that if the equities between the bank and the 
surety company were unequal, that is, if the equity of the 
surety company was greater than that of the bank, then 
there would be subrogation, which I gather is an equitable 
assignment; and I understood you to admit, Mr. Gcrtma!n, 
if there was a formal assignment then the subrogee 
102 would sue at law. 

Mr. Gertman: No, the law is just otherwise. 

The Court: Is it? ' 

Mr. Gertman: If a person sues for subrogation his rem¬ 
edy is solely in equity and not at law. j 

The Court: But you cited one case in which you con¬ 
tended that an assignment would not be good unless a for- 
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mal assignment—would not be any better than subroga¬ 
tion, and if the right of subrogation existed and there was 
a formal assignment you could sue at law. 

Mr. Gertman: That is true. 

The Court: I don’t see what you are getting at, why you 
are basing it upon equitable grounds. 

Mr. Gertman: All I know is, if your Honor please, that 
the courts hold, and the recent case in 117 New Jersey 
Equity 285, expressly holds that the remedy of a surety 
company is by way of subrogation as in equity and not at 
law, and that is another objection which we interpose to 
this amendment. 

The Court: Well, I think on the whole I will grant this 
amendment. 

Mr. Gertman: Your Honor will allow us an exception 
to the filing of this amendment? 

The Court: Yes, sir. 

WTiat do you want to do about the pleadings, then? Do 
you really rely upon the existing pleas, or do you want to 
file additional pleas? 

Mr. Gertman: We demur to it or move to strike it, upon 
the grounds which we have interposed in our objection to 
this filing. 

The Court: Let me see if we have the record straight. 
I presume Mr. Denit will stipulate this demurrer may have 
the same force and effect as if it were written and signed 
by the attorneys and filed; everything being done that under 
our rules is required on that subject? 

Mr. Denit: Yes, sir. 

The Court: I think in view of what you have said I will 
overrule the demurrer and give you an exception. 

Mr. Gertman: Yes. 

The Court: Now, do you wish to adopt the same pleas 
you already have, or do you want to file additional pleas, 
too? I presume you want to plead the statute of limita¬ 
tions here. I don’t know whether you do or not. There 
was a point yesterday about its being a new cause 
103 of action. 

May I ask Mr. Denit if he will stipulate that you 
may file such plea to this as you want, within a reasonable 
time? 

Mr. Denit: Yes, your Honor. 
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The Court: Is that satisfactory to you, or do you prefer 
to state the substance of it now? 

Mr. Gertman: We will state the substance of it now. j 

We adopt the pleas heretofore filed to the original decla¬ 
ration and each count thereof, and also as a further plea 
we deny that on the 28th of February, 1933, Helen M. Le- 
Gendre pledged the certificate of deposit dated February 
28, 1933, as security for a personal loan to her made by the 
bank. 

And we further plead that the loan was made to her— 
that the note of $1,550 represented numerous transactions 
for advances made by the bank to Mrs. LeGendre, and that 
the money representing the note for $1,550 was not used by 
Helen M. LeGendre for her own personal use or advantage 
but it was used by her in the purchase of real estate for 
the benefit of her ward, notwithstanding that the note fior 
$1,550 was signed by her individually. 

We deny that on the 19th day of October, 1933, Helen M. 
LeGendre surrendered the certificate of deposit, dated Feb¬ 
ruary 28,1933, upon the demand of the defendant inasmuch 
as the certificate of deposit was already in the possession of 
the defendant. 

We deny that on October 19, 1933, the certificate of de¬ 
posit was surrendered by Helen M. LeGendre, Guardian 
of her ward, an that upon the surrender thereof she re¬ 
ceived nothing more than $159.86, as alleged in the fourth 
paragraph of the seventh count of the declaration, but that 
instead of receiving $159.86 upon the surrender of the cer- 
tifiicate of deposit, dated February 28, 1933, there was de¬ 
livered by The Anacostia Bank to Helen M. LeGendre, as 
Guardian of Jeanne Collett LeGendre, a cashier’s check 
reading as follow’s— 

The Court: I don’t think it is necessary to put that ip. 

Mr. Gertman: All right. i 

That the cashier’s check, payable to the order of Helen 
M. LeGendre, Guardian of Jeanne Collett LeGendre, for 
$1,768.24, and on the same date, to wit, October 17, 1933, 
the said Helen M. LeGendre, Guardian of Jeanne Collett 
LeGendre, as such guardian exhibited the check in 
104 payment of the certificate of deposit of February 28, 
1933, and delivered it to the defendant, The Anaco$- 
tia Bank, and thereupon received from The Anacostia 
bank $159.86. 
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Those are the additional defenses we desire to interpose 
to the amended declaration. 

Let me see if there is anything else, if your Honor please. 

We deny the allegation in the sixth paragraph of this 
amended complaint, that Helen M. LeGendre, as guardian 
of her ward, was removed by the Court on the date of her 
removal as shown by the record in this court as a result of 
her transactions with The Anacostia Bank, but on the con¬ 
trary that she was removed by the Court, as shown by the 
records of the Court, and by its decree or order passed in 
the probate court, because she had improvidently invested 
her ward’s estate. 

We deny the allegation contained in the seventh para¬ 
graph of the seventh count of the declaration that by rea¬ 
son of anything alleged in this count the plaintiff became 
subrogated in equity to any right of the substituted guar¬ 
dian or to any right of the ward itself against the defendant 
arising out of or in connection with either the certificate of 
deposit, the check in payment thereof, or the money paid 
to the guardian upon the check. 

We deny all the other allegations. 

The Court: I do not think there are any, Mr. Gertman. 

Mr. Gertman: What did your Honor say? 

The Court: That is all right. 

Mr. Gertman: We deny all the other allegations in the 
amended declaration which I have not expressly called to 
your Honor’s atention and we further state as a defense, 
that the remedy of the plaintiff, if any, against The Ana¬ 
costia Bank under this amended declaration is equity and 
not at law. 

The Court: Now, it is stipulated by counsel that Mr. 
Gertman may rely upon this oral statement as his written 
plea, additional plea, or that he might, if he so desires, 
within twenty days from date file a formal plea? Which 
do you prefer? 

Mr. Gertman: I prefer to stand on what I have stated. 

The Court: Then, it is stipulated that this is ae- 
105 cepted as a formal additional plea to this seventh 
count, and it is not necessary that it be filed in more 
formal form. 

Mr. Denit: That is agreeable to us. 
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Mr. Gertman: I reserve the right to have the reporter 
copy it for me and I will make my corrections after it jis 
copied in the case formally. i 

The Court: I think you are entitled to do that so as to 
make it accurate. i 

Then, is there anything else, gentlemen? Do you have 
anything else to say? 

Thereupon counsel for the defendant moved to strike 
the plaintiff’s seventh count; to strike from the evidence 
the order of the Probate Court dated and filed May 26, 
1938, being plaintiff’s exhibit No. 7; also the motion of the 
Liberty National Bank, guardian, filed May 24, 1938, being; 
plaintiff’s exhibit No. 8(A); also the praecipe of the Lib¬ 
erty National Bank filed in the guardianship cause and re¬ 
ferred to in the foregoing motion, and also the assignment 
of the Liberty National Bank to the plaintiff, dated March 
7, 1936. 

Thereupon, counsel for the defendant moved the Court tp 
require the plaintiff to elect upon which of the seven counts 
it would stand; also to direct a verdict for the defendant 
upon all the evidence, reserving the right to go to the jury 
as provided in Rule 50(A) of the Rules of Civil Procedure. 

Thereupon counsel for the plaintiff moved for a direct 
verdict in favor of the plaintiff, reserving the right to go 
to the jury as provided in said Rule 50(A). 

Whereupon the following took place: ! 

The Court: 1 assume all these motions I have heard arb 
physically a part of the record, and you renew them as apj 
plicable to the seventh count as well as to the others. 

Mr. Gertman: As well as applicable to the additional 
evidence; in other words, they are now resubmitted 
106 today subject to what has gone on before. 

Mr. Denit: By all of the motions, you mean the 
ones I submitted on behalf of the plaintiff as well as thp 
defendant? 

The Court: Both sides, ves. 

Have you anything to say, Mr. Denit, on the defendant’s' 
motion that you elect? Are there any of these that you 
are to withdraw? 

Mr. Denit: 1 do not see any reason for withdrawing any-! 
thing. The evidence supports all of them as I see it. 
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The Court: Then, your present attitude is you wish to 
rely on all of them. 

Mr. Denit: Yes. 

The Court: All right. 

Mr. Gertman: We except to your Honor’s refusal to re¬ 
quire the plaintiff to elect upon what counts he stands and 
relies. 

The Court: Well, I have formerly made that ruling. 

Mr. Gertman: I thought you had. 

The Court: You have antifipatcd me. 

Mr. Gertman: I am sorry I have. 

The Court: 1 thought from what he said yesterday he 
might want to withdraw some of them. 

107 Mr. Gertman: He said yesterday if your Honor 
allowed this amended count to be filed he would stand 
on that, but he has evidently changed his mind today. 

The Court: Well, I find that lawyers are just as likely to 
change their minds as I am. 

Mr. Gertman: Sure. 

Mr. Burnett: But we have not been able to get your 
Honor to change your mind, yet. 

The Court: Well, sometimes I do. 

Now, let me dispose of this. 

Then I formally deny the motion to require the plain¬ 
tiff to elect, and it is understood that the exception by Mr. 
Gertman is applicable now to my ruling. 

Now, I will overrule the motion to strike the several items 
of evidence which were mentioned in that motion. 

Mr. Gertman: And for that we may have an exception? 

The Court: Yes. 

Now I will overrule the motion of the defendant for a 
directed verdict in its behalf. 

Mr. Gertman: To which we are entitled to an exception? 

The Court: Yes: 

Now, coming to the plaintiff’s motion: As I see all this 
evidence, the note for $1,559, and its predecessors, repre¬ 
sented a personal debt or debts of the fiduciary to the de¬ 
fendant bank for money loaned by the bank to her person¬ 
ally, and the fact that she was going to use it for the benefit 
of her daughter, if she was, did not make it any the less 
her personal debt. As I understood her testimony, she 
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bought the real estate with the confident expectation that 
she was going to double her money in a few months and 
that money would be hers. She took the title in her o>vn 
name and all the contracts were made in her name—per¬ 
haps she didn’t take title, but her statement was she ex¬ 
pected to use the profits for her own use in buying clothes, 
and expected to use some of it in buying clothes for the 
ward. In other words, what she—The hope that the prop¬ 
erty would inure to the benefit of the daughter is the saijne 
hope every parent has when he acquires some property of 
his own, either by his own exertions or any other way; Jie 
expects his children to in some way profit by the 
108 money which he acquires. But the money is that of 
the child and the debt is not that of the parent sim¬ 
ply because the parent happens to be the guardian of the 
child. So I think the evidence clearly shows that the loan, 
or that debt of $1,550, and its predecessors, were personal 
debts of the fiduciary to the bank. 

I think the evidence also shows the bank took the cheek 
for $1,768.24 in payment of’ this personal debt of the fidu¬ 
ciary, and I think that prior to that time it had taken tlje 
pledge of the certificate of deposit, and the preceding cer¬ 
tificates of deposit, as security for the personal debt of the 
fiduciarv. I 

* i 

Now, I think the evidence is clear that the debt was all¬ 
ways a personal debt of the fiduciary and I think the evi¬ 
dence is clear that the bank knew that it was a personal 
debt. The mere fact, if it is a fact that when the $1,000 
loan, the original, main loan was made, the guardian stated 
that it would inure to the benefit of the ward, I don’t thin|k 
would be sufficient to change it from a personal debt or to 
cause the bank to have any doubt about whether it was heir 
personal debt. 

Then, I do not think there is any evidence at all to go to 
the jury as to the $1,000 debt at the time it was made. The 
bank understood that it was a personal debt. 

I want to express my appreciation to counsel for the verv 
nice way they have prepared this case. You could not have 
worked harder on it than if it involved a million dollar^ 
instead of the amount which is involved here. And I have 
had to refresh myself. It happens that 1 tried that Riggs 
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Bank suit, and you have prepared this case as thoroughly 
as they dd. But, after studying it— 

Mr. Gertman (interposing): May I make an observation? 

The Court: Yes, sir. 

Mr. Gertman: Has your Honor lost sight of the testi¬ 
mony given by Mrs. LcGendre before the Auditor four 
years ago in which she stated that the monev which was 
lost was invested by her in the purchase of real estate, 
which investment was made in the interest of her ward, and, 
your Honor, I assume has considered that as part of the 
evidence in the case? The questions asked her before the 
Auditor were: 

“Q. The real estate you purchased was in your own name, 
and not in your name as guardian? “A. Yes. 

109 “Q. Did you have the authority of the Court to 

purchase that real estate? A. No. 

“Q. Did you think that you required it? A. No. 

“Q. You were buying it for yourself? A. For Jeanne’s 
interest, to increase her money- It was for her interest.” 

And I will ask your Honor, also, whether you have con¬ 
sidered as part of the evidence in this case, upon which your 
Honor is ruling, not only the testimony given by Mrs. Le- 
Gendre on the administration in court, but also the evi¬ 
dence that was introduced by the defendant, namely, the 
verified statement or affidavit made by Helen M. LeGendre 
on the 9th day of July, 1935, and contained in what is 
known as the third and final account of Helen M. LeGendre, 
Guardian, filed in the probate court on July 9,1935, in which 
she said — 

The Court (interposing): That is on the last page of 
your last pleading in this file. 

Mr. Gertman: If your Honor will let me read it; it is 
under “Unauthorized Expenditures.” 

The Court: I don’t think it is necessary to read it. You 
just want to know if I have? 

Mr. Gertman: Yes. 

The Court: I have read it three or four times since the 
argument. 

Mr. Gertman: You have consider it, then, as part of the 
evidence in the case? 

The Court: I have considered all these things you say. 
1 cannot give you a categorical answer to your question, 
but let me tell you the view I take of this. 
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I think she gave her early testimony here on the subject 
in answer to your questions, and from the testimony she 
gave here it is perfectly apparent that she was making a 
speculation in her own name, and for her own benefit, and 
she had the hope that any parent has that the child may 
profit. It doesn’t make any difference if the child happened 
to be her ward at the same time, so far as the money was 
concerned. You have put this other evidence in, but 
110 it is received only for the purpose of impeachment, 
and it is not—the statement was made before the 
Auditor and I do not accept it as evidence of the fact as she 
stated there. It is evidence to impeach her. 'Without that, 
I would say all that has been said about this—well, that is 
the way of expressing that she misapplied the moneys of 
her child, but in my judgment, upon this evidence, she c|lid 
not invest one cent in a legal way for the benefit of the 
child. She invested it f 9 r her own benefit. It was her oym 
speculation. I have considered that very carefully. I think 
I have considered every argument that you have made, even 
though I have not mentioned it as yet, but I think that will 
explain to you the weight I have given to the testimony, apd 
that is my honest conviction. 

All right. I am sure that I have covered everything. ! 

There is one further element, and that is Section 34, and 
that is that there was a breach of the obligation. The cred¬ 
itor is the one liable for the checks or negotiable instru¬ 
ment payable to the fiduciary if it is in fact committing; a 
breach of the obligation, and the creditor has received that 
instrument to pay the personal debt of the fiduciary to his 
knowledge. So I find that those things existed, now. j 

Mr. Gertman: Before vour Honor finallv rules, mavil 
make a statement? 

The Court: Yes. 

Mr. Gertman: The Supreme Court of the United States 
in a case which I think is reported in 145—I have forgotten 
the reference but I will furnish it to your Honor if neces¬ 
sary—has held that the question of good faith is a question 
for the jury; whether or not the bank acted in good faith. 

The Court: I don’t think it is a question here of good 
faith. It is a question of the bank’s actual knowledge that 
this was a personal loan. That is my construction of it. i 

The Court: Let me see the Code. As a matter of fact, 
that is the only question in the case I have had any doubt 
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about at all, as to whether there was sufficient evidence to 
go to the jury, as to whether this bank had actual knowledge 
that this was her personal debt; and what little help I had 
on that was this morning by both witnesses, that this bank 
did know this was a personal debt. 

Now, there is in that same Section a reference to bad 
faith, but in addition to that the statute says, “If, 
111 however, such instrument is transferred by the fidu¬ 
ciary in payment of or as security for a personal debt 
of the fiduciary to the actual knowledge of the creditor,” 
and there is in fact a breach of the creditor, and then “or 
is transferred in any transaction known by the transferee 
to be for the personal benefit of the fiduciary, the creditor 
is liable.” 

So I do not think the question of good faith exists in this 
case. 

Therefore, I have reached the conclusion that all of the 
evidence required by Section 34, Title XI of the Code, has 
been established. 

Now, so far as subrogation is concerned, in this case of 
Title Company against Washington Mechanics Bank, the 
Court of Appeals holds that if the equities are equal, why, 
then the doctrine of subrogation does not apply. So that 
requires me to consider that question. 

Now, I have reached the conclusion that their equities 
are about equal; that this money could not have been used 
in breach of the obligation unless the bank had permitted it 
to be breached and, certainly, so far as the check was con¬ 
cerned it was to pay her personal debt. Now, the papers on 
their face show that was a personal debt. 

Now, it is true that it is the business of the surety com¬ 
pany to exist by going on bonds for people. That is the way 
thev make their monev. Possiblv tliev mav have protected 
themselves by insisting that all this money be held in the 
joint names of themselves. But this breach could not have 
been accomplished if the bank had not taken the fiduciary’s 
money to pay a personal debt. So I think the doctrine in 
the Washington Mechanics Bank case in 62 Appeals is cor¬ 
rect. 

Now, I think the praecipe gave the plaintiff such title as 
to- permit it to sue at law. Therefore, I think the plain¬ 
tiff’s motion for a directed verdict will be granted, should 
be granted, and I think I will grant it on all the counts. 
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Mr. Gertman: Will your Honor, before you rule, inas¬ 
much as this case is going to the Court of Appeals, pass 
judgment on that part of our motion that pertains to Sec¬ 
tion 32 of the D. C. Code, as to whether the check given in 
payment of the certificate of deposit constituted a pay¬ 
ment under that section? 

The Court: I think that section is not applicable. That 
section provides, “a person who in good faith pays or 
112 transfers to a fiduciary any money or other property 
which the beneficiary as such is authoribed to receive, 
is not responsible for the proper application thereof.” 

1 think it is perfectly clear that only $159.86 was paid. 
1 think it is perfectly clear that the check for $1,76S.24 never 
went out of the legal possession of the bank. The blink 
claimed to have a lien on it, and I do not think for a iho- 
ment the bank would permit her to have it in her posses¬ 
sion, take that money and leave the bank without paying 
the note. And the testimony of Mr. Koontz is that he vfas 
too good a banker to take that chance. I think you stipu¬ 
lated that. 

So, I find, as a matter of fact and matter of law, that the 
bank never paid to her the amount of the check for $1,76S<24 
or the amount of the certificate of deposit, except $159.86, 
and I understand no claim w*as made that the money she 
had left in cash was misapplied. 

Mr. Denit: That is right. 

Mr. Gertman: Then, before your Honor recalls the jupy 
to instruct the jury, we reserve— 

The Court (interposing): Let me finish. 

I think the verdict should be for $1,608.35, with interest. 
You are entitled to interest. I think in the "Riggs Bank 
case the Court of Appeals did not say anything about in¬ 
terest there, and the interest there amounted to fifty or 
seventy-five thousand dollars; but the only question is the 
date. They claim from October, 1933, and you say they 
didn’t pay the money until March 10, 1936. 

Mr. Burnett: That is right. 

Mr. Gertman: I beg your pardon? j 

The Court: You say they did not pay the money until 
March 10, 1936, while they claim it from October, 1933? 

Mr. Denit: Tf your Honor please, the first account of 
the Liberty National Bank, the substituted guardian, read 
in connection with the report of the Auditor, shows that the 
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surety paid the full amount with interest from 1933, and 
your Honor will notice in the first account— 

The Court: May I ask a question? Is it claimed that 
there was any misapplication of the $159.86? 

Mr. Denit: Xo, sir; we haven’t any evidence of that. 

The Court: But you claim to be entitled to $1,608.38 with 
interest. 

113 Mr. Denit: Yes, sir. In order that there may not 
he any quibbling about trivial things, we will admit 
on the record that we arc entitled to interest only from 
March 10, 1936. 

The Court: All right. That saves that. 

Mr. Gertman: We object to the allowance in the ver¬ 
dict of any interest whatsoever, on the ground that the 
plaintiff under its declaration and in each count thereof, 
and upon the evidence in this case, is not entitled to inter¬ 
est. In support of that we cite Williston on Contracts, Sec¬ 
tion 1264, Volume 4, page 3618; the case reported in 107 
West Virginia, page 679, and the case reported in 334 Illi¬ 
nois 495. 

The Court: On the question of interest, as I say, after 
the Riggs Bank case came back there was a curious ques¬ 
tion as to whether they were entitled to interest, but I have 
readied the conclusion that under our Code they are en¬ 
titled to it as a matter of right. If I have anv discretion 
in the matter I ought to resolve that discretion in favor of 
the plaintiff. I went over that matter very thoroughly and 
spent a lot of time on it. I remember spending the Fourth 
of July on the matter. 

So I will allow interest from the date they claim, March 
10, 1936. 

Mr. Gertman: We reserve the benefit of all objections 
and exceptions made throughout the trial, as well as all 
motions made, and we also except to the conclusions of law 
stated by your Honor in the decision of this case, and we 
except to your Honor’s instructing the jury to render a 
verdict against the defendant for the amount with inter¬ 
est; and, further, if the Court Please, we except to the find¬ 
ings of fact which you Honor has made, especialy insofar as 
the findings of fact your Honor has made— 

The Court: I might say what I have said does not con¬ 
stitute a formal findings of fact. I recognize this is a jury 
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case and you have the right to go to the jury if there is any 
question for the jury. 

I have reached the conclusion upon the question finally 
left open, that you have not sufficient evidence to go to the 
jury. 

Mr. Gertman: All right. You treat these observations 
of your own as your reason for deciding for the benefit of 
the Court and counsel and not as findings of fact? 

The Court: Don’t vou think that is all right? 

Mr. Gertman: I think so. If we were in an equity 
114 court I would have pointed it out to you under the 
decisions and asked vou to do things. 

w O i 

The Court: I had not thought of that, but you h^ive 
stated my view. i 

Mr. Gertman: I thank you. i 

The Court: Have you any objection to that? j 

Mr. Denit: No, sir. ! 

The Court: Very well. Bring in the jury. 

That amount is $1,608.38 with interest from March 10, 
1936. I am just asking whether the figures are correct.! 

Mr. Gertman: I think that is correct. 

(Thereupon the jury returned into open court at 11:15 
o’clock a. m., when the following proceedings were had:) 

The Court: I will say to the members of the jury, as 
a result of very elaborate argument and with the aid of 
counsel, I have reached the conclusion that your verdict 
should be for the plaintiff in a certain amount with inter¬ 
est, and tlie clerk will take your verdict by direction of tjlie 
Court. 

The Clerk: Members of the jury, by direction of the 

Court your verdict is that you find in favor of the plaintiff 

in the amount of $1,608.38 with interest from March 10, 

1936. That is vour verdict so say vou each and all? j 
* * * 

(The jury answered in the affirmative.) 


115 The foregoing contains the substance of all the 
evidence given on the hearing of this action, the ob¬ 
jections made by counsel for the plaintiff and the rulings 
of the Court thereon, and it is hereby stipulated by and 
between counsel for the parties hereto that the same shall 
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constitute the statement of evidence on appeal to the United 
States Court of Appeals for the District of Columbia. 

It is further stipulated and agreed that the transcript of 
testimony made by the Court reporter, together with the 
original exhibits and the original papers in both the above 
entitled action and the guardianship cause may be referred 
to by the Court and counsel in the disposition or argument 
of this action on appeal if the Court or counsel so elect. 

BRANDENBURG & BRANDENBURG 
By THOMAS SEARING JACKSON 
Attorney for Plaintiff 

GEORGE C. GERTMAN 
Attorney for Defendant 

116 Designation of Record on Appeal 

Filed February 29 1940 

# • * 

The defendant designates the following record on ap¬ 
peal in the above entitled action and the Clerk in preparing 
the same will please include the following: 

1. Declaration and particulars of demand (excluding the 
affidavit of merit) and the date of filing thereof. 

2. Amended declaration, being the seventh count thereof, 
and date of filing. 

3. Memorandum and date of order overruling demurrer. 

4. Defendant’s pleas to the declaration (omitting affidavit 
of defense). 

5. Memorandum of joinder of issue, and date thereof. 

6. Date and memorandum of verdict and of entry of 
judgment thereon. 

7. Copy of notice of appeal and date of filing. 

8. Memorandum of date of mailing by the Clerk of copy 
of notice of appeal to plaintiff’s counsel. 

9. Memorandum of date of filing supersedeas bond, 
amount thereof and date of approval bv the Court. 

10. Copy of order extending time to file assignments of 
error, designation of record on appeal and the record on 
appeal in the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

11. Assignments of error and points relied on. 
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12. Transcript of the proceedings of the trial and; of 
the stipulation of counsel attached thereto. 

13. This designation. 

GEORGE C. GERTMAN j 
Attorney for Defendant 

117 Service of copy of the foregoing designation of record 
acknowledged this 29th day of February, 1940. 

LOUIS M. DENIT 
THOMAS SEARING JACKSON 
Attorneys for Plaintiff 


118 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , 


I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 117, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of tins transcript, in cause No. 88135 at Law, 
wherein United States Fidelity & Guaranty Company, a 
Corporation, is Plaintiff and The Anacostia Bank, a Cbr- 
poration, is Defendant, as the same remains upon the files 
and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 16th day of March, 1940. 


(Seal) 


CHARLES E STEWART, 
Cleric, 

By CIIAS B. COFLIN 
Assistant Cleric . 


Endorsed on Cover: No. 7632. The Anacostia Bank, ;a 
Corporation, Appellant, vs. United States Fidelity & Guar¬ 
anty Company, a Corporation, United States Court of Ap¬ 
peals for the District of Columbia Filed Mar 18 1940 
Joseph W. Stewart, Clerk. 
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IN THE 


SUmteii States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1940. 


No. 7632 


The Axacostia Bank, a corporation, Appellant , i 

v. 

United States Fidelity and Guaranty Company, 
a corporation, Appellee. 


THE APPELLANT’S BRIEF. 


JURISDICTION. 

The appellant (hereafter called the bank) appeals ! 
from a final judgment of the District Court of $1,608.38, j 
interest and costs, entered against it upon a verdict of i 
the jury directed by Mr. Justice Adkins in favor of the \ 
appellee (who hereafter is called the bonding com- i 
pany). (R. 20-21.) 

The judgment has been superseded. (R. 22.) 

Tlie jurisdiction of the District Court was founded 
upon S. 43, Chap. 3, Title 18,1929 D. C. Code. 

The Jurisdiction of this Court is founded upon S. i 
26, Chap. 2, Title 18 of the 1929 D. C. Code. 


| 

l 
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STATEMENT OF POINTS. 

An assignment of errors was filed in the District 
Court (R. 22-25, see Appendix). Appellant relies 
upon all of the errors assigned except errors 1 to 5, 
inclusive. 


STATEMENT OF THE CASE. 

In 1932 Helen M. LeGendre contracted to buy some 
Maryland lots costing $3,000 (R. 69), “in the belief flint 
it would inure to the benefit of her daughter Jeanne''. 
(R. 57.) 

At that time Mrs. LeGendre was the appointed 
guardian of her daughter Jeanne’s estate (R. 27). The 
estate comprised a negotiable certificate of deposit for 
$1,600 which she had previously purchased from the 
bank and in which she as guardian was the creditor- 
payee. (This certificate was enlarged by the crediting 
of interest and new certificates were issued from time- 
to time (R. 79); the final certificate being for $1,726.21 
(R. 53). 

To meet the initial payments under the real estate 
contract, the bank advanced and paid her, as creditor- 
payee-guardian of the certificates of deposit (R. 81). 
$1,000 on May 3, 1932, $50 on May 5, 1932, $150 «.:i 
June 2, 1932, $100 on July 5, 1932, $150 on August 31, 
1932 and $100 on November 30, 1932, or a total of 
$1,550. Instead of the bank crediting these payments 
upon the certificates of deposit as they were made, the 
guardian assigned the certificates as security therefor. 
After the advances had totalled $1,550, the guardian on 
February 28, 1933 gave the bank the collateral note 
(R. 51) for the aggregate amount received on the cer¬ 
tificates and she endorsed and delivered the certificate 
of February 28, 1933 of $1,726.24 (R. 53) as the pri- 
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mary security therefor as stated in the collateral note! 
But the guardian omitted to sign the collateral note in 
her representative capacity although she dealt with the 
bank all along in that capacity while she was getting 
the money on the certificates. This omission, plus the 
failure of the guardian to obtain a court order to pur-' 
chase the real estate, led the bonding company to infer! 
that the note dated February 28, 1933 was given to se-j 
cure a personal and independent loan to the guardian! 
individually. At the trial, however, upon cross-exam-; 
ination of Mrs. LeGendre (R. 54-64), the bank's evi-j 
deuce established, as averred in its pleas (R. 15-20) i 
that the $1,550 was previously advanced on the certifi-i 
cates for the purpose above stated, that the entire 1 ; 
$1,550 went into the real estate and none of it was ob- ; 
tained or used individually by the guardian for her ; 
own personal and independent benefit. The bonding i 
company’s suit is therefore primarily founded upon ; 
the form and appearance of the collateral promissory ■ 
note and totally disregards the actual money transac- ; 
tions which antedated the note. ; 

The investment in the real estate proved to be ini- ! 
provident and the $1,550 was lost. (R. 57.) 

As surety on the guardian’s bond, the bonding com- ; 
pany made the loss good (R. 73) and thereupon it sued ; 
the bank to recoup its loss. It claims that regardless i 
of the contract which it made with the Court to answer j 
for the default of the guardian to the extent of $2,500 j 
(R. 65), that the Court should require the bank to j 
shoulder its loss; the gravamen of the declaration be¬ 
ing that the bank converted to its own use $1,550 and ; 
still retains it. (R. 1-15.) I 
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SUMMARY OF ARGUMENT. 

1. The bonding company should be required to bear 
the loss as contracted by it because it knew when it 
hired itself as surety that the Uniform Fiduciary Act 
pronounces that banks shall not be answerable for the 
betrayal of trusts unless they themselves knowingly 
and consciously participate in the betrayal or are the 
BENEFICIARIES of the misappropriated funds. 

2. The bank acted in good faith throughout and it 
was not a beneficiary of the guardian’s delinquency. 

3. The bonding company’s equities, if any, are not 
superior to those of the bank. 

ARGUMENT. 

I. The law is settled that one who asserts subroga¬ 
tion, (as the bonding company does here—see seventh 
count or “statement of claim”, R. 13-15) whether by 
virtue of assignment or otherwise, is bound by princi¬ 
ples of equity. In Meyers v. Bank of America, etc., 11 
Cal. (2) 92, 77 Pac. (2) 1084, the Court said: 

“The law seems to be settled that one who as¬ 
serts the right of subrogation, whether by virtue 
of assignment or otherwise, must first show a right 
in equity to he entitled to such subrogation, or 
substitution, and that where such right is clearly 
shown by the application of equitable principles, 
an assignment adds nothing to his right thereto. 
Otherwise stated, where by the application of 
equitable principles, a surety has been found not 
to be entitled to subrogation, an assignment will 
not confer upon him the right to be substituted in 
an action at law upon the assignment.” (Cita¬ 
tions) (Italics supplied.) 
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II. At the threshold of this case there are three im- ■ 
portant points which are considered vital from the i 
standpoint of the bank’s dealings and should be cm-! 
phasized. 

First. The bank did not knowingly and consciously 
participate in the misappropriation of the certificates j 
of deposit—the creditor-guardian’s intended misappro¬ 
priation of the certificate was conceived bv her at the 
time she signed the contract to purchase the lots April j 
23, 1932. (R. 69.) 

Second. The bank was not a beneficiary of the money ; 
paid and advanced on the certificates. 

Third. Under the Uniform Fiduciary Act the bank 
could deal with its creditor-payee so long as it did not j 
profit from the misappropriated money or otherwise 
act culpably. j 

Upon qualifying on the guardian’s bond, the bonding i 
company— j 

(a) Vouched for the guardian’s trustworthiness. j 

(b) Made it possible for her to hold the position of 
trust to which she was appointed by the Court. 

! 

(c) Contracted to pay $2,500 in case of the guard- j 
ian’s default—and it was thrice paid for assuming this 
risk. (R. 42.) 

(d) Knew that Congress by the Uniform Fiduciary i 

Act had proclaimed the law to be that banks shall not 
have visited upon them the consequences of betrayal 
of trusts unless they knowingly and consciously par- ; 
ticipate in the betrayal or are the beneficiaries of the 
diverted estate. ; 

(e) Knew the bond had approximately nine years to 
run, yet allowed the guardian the free and unrestrained | 
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handling of the means with which to deplete the entire 
estate. 

(f) Could have prevented the loss by the simple ex¬ 
pedient of requiring joint control and supervision. 

Notwithstanding the above facts, the bonding com¬ 
pany claims that inasmuch as its confidence in the 
guardian was misplaced it should be permitted to visit 
the loss upon the bank. But the rule both in equity and 
in law is that where one of two innocent parties must 
suffer bv the misconduct of a third, the one who bv his 
negligence or omission to do something that a prudent 
man under the circumstances should do, enabled the 
loss to occur, must suffer the loss occasioned thereby. 
Arms <£ Drury v. Columbia Title Ins. Co., 65 Fed. (2) 
811, 62 App. D. C. 178. Coonrod v. Kelly. 119 Fed. 841, 
84S. 

Furthermore the fact that the surety had been paid 
for assuming the risk attending the suretyship has 
been considered an important element in weighing 
equities where innocent third parties are likely to suf¬ 
fer if subrogation is allowed. Wash. Mechanics Sav¬ 
ings Bank v. District Title Ins. Co., 62 App. D. C. 194, 
65 Fed. (2) 827. 

In the above cited case a bank unwittinglv cashed a 
check upon a forged endorsement of the payee’s name 
and there was a recovery against the bank in the trial 
Court. Tn reversing the judgment, this Court said— 

“In our opinion, it is clear that, when the ap¬ 
pellant bank collected the check bearing the forged 
endorsement, a right of action accrued to the Title 
Companies against it for the recovery of the pro¬ 
ceeds, as for money had and received.” 

“However, it appears, as aforesaid, that before 
the Title Companies brought any action against 
the appellant as collecting bank to recover the pro¬ 
ceeds of the forged check, they were fully reim- 
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bursed for their loss by the Bonding Company,; 
which stood as surety upon the employee’s bond 
of Hagerty. The Title Companies, therefore^ 
were not entitled in their own right to recover aj 
second reimbursement for the same loss. The 
question which remains, however, is whether the 1 : 
bonding company was subrogated, by reason ofi 
the facts, to the rights of the Title Companies! 
against the appellant bank, and whether an action 1 
based upon subrogation may be brought by the 
Title Companies in their name for the benefit of 
the Bonding Company. 

“Subrogation is an equitable right and it is ap- , 
plicable where the party is required to pay a debt j 
for which another is primarily answerable, and j 
which the latter should in equity discharge. The \ 
remedy cannot , as a matter of right , be invoked \ 
without regard to the circumstances of the particu- \ 
lar case. It can be invoked only in cases where 
justice demands its application and where the j 
equities of parties asking subrogation are greater \ 
than those of its adversary j 

“We are unable to see any particular in which 
the equities of the bonding company are superior 
to those of the appellant bank. Neither one was ; 
guilty of culpable negligence in the transaction, j 
The bonding company being in the business of j 
guaranteeing for a consideration the faithful con¬ 
duct of employees, enabled the defaulting ein- ; 
plovee to hold the position of trust which he occu- j 
pied. The appellant bank was acting consistently ! 
with the ordinary course of banking business in | 
accepting a check, whose genuineness it had no 
reason to doubt. It cannot be said that either one j 
of these parties, as compared with the other, was 
primarily liable for the default. It follows that 
the equities of neither are superior to the equities 
of the other in the transaction. It appears that, 
had the appellant bank paid the loss to the Title 
Companies, it would not have been entitled to re¬ 
cover from the Bonding Company by reason of 
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subrogation, nor is the Bonding Company entitled 
by subrogation to recover from the appellant bank. 
In this view of the case we conclude that the ap¬ 
pellees as plaintiffs below failed to sustain their 
claim against the appellant bank. The judgment 
is therefore reversed and the cause is remanded 
for further proceedings not inconsistent here¬ 
with.” (Italics supplied) 

See also Meyers v. Bank of America, ante. 

See also American Surety Co. of New York v. Lewis 
State Bank, 58 Fed. (2) 559. 

Judge Adkins refused to consider the bank’s good 
faith in the transactions (R. 100) but the test in sub¬ 
rogation cases is whether the bank acted in good faith. 
Wichita Royalty Co. v. City Natl Bank, 109 Fed. (2) 
299; Amer. Surety Co. v. Waggoner Natl Bank, 83 
Fed. (2) 99; New Am. Cas. Co. v. The Natl Newark 
A Essex Banking Co., 117 N. J. Eq. 264, 175 A. 609; 
Aetna Cas. A' Surety Co. v. Cat skill Natl Bank & Trust 
Co., 102 Fed. (2) 527; Quanah A. & P. Ry. Co. v. Wich¬ 
ita State Bank A Trust Co., 127 Texas 407, 93 S. \Y. 
(2) 701. 

In American Surety Co. v. Citizens Nat 1 Bank, 294 
Fed. 609, the Court, at p. 616, said— 

“The right of subrogation is an equitable right, 
and where equities are equal the right does not 
exist and there can be no relief. The bill must 
show a superior equity in the plaintiff to withstand 
the attack of a demurrer. There was nothing in 
the transactions themselves between Davisson and 
appellee to apprise the latter that the former was 
engaged in misappropriating funds. # * * Ap¬ 

pellee did not knowingly participate in Davisson’s 
unlawful purpose. It was an innocent instrument 
used by him, and it did in part what the law and 
its bond exacted of it and in part what any rea¬ 
sonably prudent banker would have done, for all 
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that is charged in the complaint. Under the cir¬ 
cumstances disclosed there was nothing to cast 
suspicion on the transactions and appellee was not 
bound to assume that Davisson was a wrongdoet, 
and on that assumption refuse to go on. Until 
there be reasonable ground to think otherwise, 4 
presumption prevails that one acts honestly and 
keeps within the requirements of the law. XT. S r 
v. Detroit Lumber Co., 200 IT. S. 321, 332, 26 Supl 
Ot. 282, 50 L. Ed. 499. The affairs of everyday life 
and of the commercial world could not go on um 
less this presumption prevailed. What inequitable 
or imprudent thing, then, did the appellee do which; 
should cast on it the burden that appellant volun-i 
tarily assumed? We fail to find it in the case 
made by the complaint. As said by this court in! 
National Surety Co. v. State Savings Bank, supra,! 
subrogation is ‘intended to serve the purpose of! 
compelling the ultimate discharge of a debt or ob-i 
ligation by him who, in good conscience, ought to 
pay.’ In our judgment the equities are not equal,; 
—those of the appellee are superior.” (Italics : 
supplied.) ! 

III. The bonding company’s case depends entirely ! 
upon the doctrine of subrogation. Meyers v. Bank of ; 
America, etc., ante. And the pivotal question in the ; 
case is whether the equities, if any, of the bonding com- i 
pany are superior to those of the bank. Translated in ; 
other words, the question is whether the equities of the 
surety that has been paid to bear the loss are superior j 
to those of the bank who was not the beneficiary of the j 
misappropriated money and did not act culpably. 

The learned Judge ivho presided at the trial was him- | 
self unable to find from the evidence that the equities ; 
of the bonding company were superior or greater than 
those of the bank. Discussing their equities, the Judge \ 
said (R. 100): 

“Now, I have reached the conclusion that their 
equities are about equal.” 
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In So. Sur. Co. v. Tessum , 178 Minn. 495, 228 N. W. 
326, 66 A. L. R. 1136, the Court said: 

“Subrogation is not an absolute right but de¬ 
pends upon the superiority of the equities of him 
who asserts it over the one against whom it is 
sought. It will never be enforced when the equi¬ 
ties are equal or the rights not clear.” 

The Northern Trust Co. v. Consolidated Elevator 
Co., 142 Minn. 132, 171 N. W. 265, 4 A. L. R. 510, the 
Court said: 

“When it is sought to enforce the right to sub¬ 
rogation something more must be shown than that 
defendant could have been compelled by the orig¬ 
inal creditor to pay the debt. While a surety may 
assert the right against one with whom it had no 
contractual relations, it must appear that the de¬ 
fendant participated, with interest, in the illegal 
act of the principal which served to bring about 
the loss. The right to recover from a third person 
does not stand on the same footing as the right to 
recover from the principal.” 

See Amick v. Col. Cas. Co., 101 Fed. (2) 984, 
986. 

Someone must suffer for the misconduct of the credi¬ 
tor-guardian in making the improvident real estate in¬ 
vestment. Shall it be the bank who acted in good faith 
and lawfully and who parted with the money inno¬ 
cently, or shall it be the bonding company, who for com¬ 
pensation, undertook to be responsible for the guard¬ 
ian’s delinquencies? See Amer. Bonding Co. v. State 
Savings Bank, 47 Mont. 332, 133 Pac. 367, which was 
followed in Washington Mechanics’ Savings Bank v. 
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District Title Ins. Co., ante, and in Meyers v. Bank of 
America, ante. 

IV. Inasmuch as this suit is ruled by principles of ! 
equity, equity must be applied to an analysis and con- j 
sideration of the evidence. Prof. Pomeroy , Vol. 1, Eq.: 
Juris., S. 378, said: i 

“Equity always attempts to get at the substance ; 
of things, and to ascertain, uphold and enforce . 
rights and duties which spring from the real rela- ■ 
tions of the parties. It will never suffer the mere ; 
appearance and external form to conceal the true i 
purposes, objects and consequences of a transac- I 
tion.” j 

i 

This is not a case where the bank has applied fidu- j 
ciary assets to cover a personal or independent debt of j 
the fiduciary herself, as was the case in Nat’l Bank, etc. \ 
v. Ins. Co., 104 U. S. 54. In this case the bank never 
advanced nor paid the creditor-guardian any money in | 
any transaction disassociated with or independent of ; 
the certificates of deposit; if there had not been any ; 
certificates of deposit there would not have been any 
advances or payments, and vice versa. In this case no 
independent credit was extended to the creditor-guard¬ 
ian personally upon her own account, faith and credit; 
instead the money as needed by the creditor-guardian 
was paid to her piece-meal upon the faith and credit 
of the certificates which were payable to her order. Xo 
money passed when the evidentiary note of February 
28, 1933, was delivered; that was a paper transaction 
only. (R. 51.) 

Being the creditor-payee of the certificates, it was 
perfectly natural for the guardian to go to the bank for 
the $1,550 as needed and it was equally natural for the 


l 
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bank to let her have the money since the bank owed her 
$1,600. There was nothing suspicious about the trans¬ 
actions to put the bank on guard and when we lay 
aside form and external appearance of things as Prof. 
Pomerov savs we must, we find that in reality and in 
equity the creditor-payee guardian got back in piece¬ 
meal all of the money represented by the certificates 
which were payable to her order. 

The first step which the guardian took in the interest 
of her daughter was to deposit with the bank $1,600, 
taking the certificate of deposit as evidence thereof. 
The second step which the creditor-payee guardian 
took in the assumed interest of her daughter was to 
raise $1,550 on the certificates of deposit. See Quanah 
A. & P. Ry. Co. v. Wichita State Bank & Trust Co., 
ante. And the third step which the guardian took in 
the supposed interest of her daughter was to improvi- 
dently invest the $1,550 in the purchase of Maryland 
real estate. See Wichita Royalty Co. v. City Nat’l 
Bank, 109 Fed. (2) 299. 

The creditor-payee guardian made three statements 
concerning the use which she made of the $1,550 but 
in none of these did she say that she got the money on 
her own faith and credit or for her independent use 
and benefit or that she ever told the bank of the use 
she intended to make or made of the money. In her 
third and verified guardianship account, the creditor- 
payee guardian in 1935 (R. 57) said: 

“The amount of shortage in this account was 
expended in connection with a contract to pur¬ 
chase lots 5, 6, 7, 8, 9 and 10 in Block P at Man¬ 
hattan Beach, Maryland, the investment being 
made by JleXen M. LeGendre in the belief that it 
ivould inure to the benefit of her minor daughter, 
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Jeanne C. LeGendre, and through ignorance bn 
her part. The amount so invested in May 1932 
was raised on a certificate of deposit reported 
under Rule 16 in the last account .” (Italics sup¬ 
plied) 

The guardian’s second statement was made before 
the Auditor in 1935, and upon being asked there why 
she bought the real estate, she said—(R. 63) 

“For Jeanne’s interest, to increase her money. 
It was for her interest.” j 

j 

And at the trial of this case, the guardian testified— 
(R. 62) 

i 

“Q. Why did you, with your ward’s money, 
enter into this contract for the purchase of thos<j) 
lots ? ! 

“A. Why, I gave my personal note to MrL 
Koontz for the $1,000. 

“Q. I say why did you enter into the contract 
with the seller of this real estate? What was 
your object in buying these lots ? 

“A. Well, I was told that between sixty and! 
ninety davs my monev would be doubled; mv iu-i 
vestment would be doubled. , 

“Q. What I want to know is— 

“The Court: Let her tell it. j 

“The Witness: And of course the profit I would! 
gain would be a great benefit. j 

“Q. A benefit to whom? I 

I 

“A. To myself and indirectly to my daughter. 

“The Court: Q. Were you buying the lots in 
your own name? 
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“A. Yes, Your Honor. 

“ Q. To do with as you pleased ? 

“A. That is it. 

“Q. And then if you died you thought your 
daughter might profit by it ? 

“A. Yes. 

“Q. And if you made a profit out of it, who 
would spend it? 

“A. I would, but in the main it would be to her 
advantage. 

“Q. Was that your property and you expected 
to do as you pleased with it? 

“A. Yes. 

“Q. If you doubled your money in that period, 
what did you expect to do with the money ? 

“A. I would be benefited by it and Jeanne 
would be benefitted. 

“Q. How would you? 

“A. I would be able to have things I could not 
have before. 

“Q. What sort of things? 

“A. Well, my clothing and things I needed. 

“Q. For yourself? 

“A. For myself and also Jeanne, and other ne¬ 
cessities of Jeanne’s.” 


The above evidence established the facts (1) that the 
bank did not convert the $1,550 to its own use as is 
charged in the declaration (which declaration does not 
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mention any of the money transactions between the 
bank and the creditor-payee guardian prior to Feb¬ 
ruary 28, 1933, but it only mentions paper transac¬ 
tions), and (2) that the money got back into the hands 
of the person to whom the bank promised to pay it, 
namely, the creditor-payee guardian of the certificates 
of deposit. The bank owed no duty to any other 
person than the payee of the certificates. See Lea- 
phert v. Commercial Bank, 45 S. C. 563, 23 S. E. 939, 
33 L. R. A. 700; Forrest v. Safety Banking & Trust C<\., 
174 Fed. 345; Walker v. Alden, 6 Fed. (Supp.) 262, 
266; People v. Cal. Trust Co., 23 Cal. App. 199; Mich ie 
on Banks and Banking, Vol. 5, Secs. 313 to 327; Morse 
on Banks and Banking, Vol. 1, Sec. 298; 57 N. V. Supp. 
525. j 

The bank having traced the money back into the 
hands of the creditor-payee guardian, it is not com 
cerned with her improvidence—that is a matter which 
concerns the bonding company alone. 

Manifestly, the purchase of the real estate looked 
promising to the mother and as a consequence she 
visioned the enjoyment by her daughter and herself of 
things which theretofore could not be afforded. And\ 
it is a fact that if the $1^50 had been providently and ; 
profitably invested the present cry of misappropria -1 
tion, conversion and personal debt would not have been ! 
heard. \ 

On August 9, 1935 the Probate Court removed Mrs.; 
LeGendre (R. 36) and appointed the Liberty National; 
Bank as guardian in her place; the removal order (R. ■ 
36) stating that as guardian she had improvidently ; 
invested her daughter’s estate winch, of course, was ; 
the fact. 
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The bonding company’s loss is identically the same 
as it would have been under any of the following cir¬ 
cumstances— 

(a) If the bank had credited the advances as made 
upon the certificates themselves. 

(b) If the guardian had used the original funds in 
the real estate transaction. 

(c) If the guardian had deposited the $1,600 in a 
bank and upon checking it out had used it in the real 
estate transaction. 

(d) If the creditor-payee guardian had cashed the 
certificates of deposit and used the proceeds in the 
real estate transaction. 

(c) If the creditor-payee-guardian had cashed the 
certificates of deposit, deposited the proceeds to her 
guardianship savings account and afterwards misap¬ 
propriated them. 

The Bank was not the beneficiary of the misap¬ 
propriated money and the check transaction of Oc¬ 
tober 17,1933 (a paper transaction only) which served 
to balance the account (R. 54) did not make an in¬ 
road on the daughter’s estate. The inroad occurred 
way back in 1932 when the guardian improvidentlv in¬ 
vested $1,550 of her daughter’s money in the real es¬ 
tate transaction. This was a foreseen risk assumed by 
the bonding company and which it could have averted 
by requiring and taking joint control and supervision 
of the ward’s estate. 

(Note: It is a fact that the bonding company 
waited two years, eleven months and twenty-nine days 
after the bank settled and balanced its financial deal¬ 
ings with the creditor-payee-guardian before filing this 
suit on October 17, 1936.) 
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With a free and unrestrained hand the guardian put 
the money in the bank and thereby created a creditori 
payee relationship and with an equally free and unre-i 
strained hand she took back $1,550 when she thought! 
her daughter’s interest would be promoted through its; 
use. j 

V. Sec. 34 of the Uniform Fiduciary Act, 1929 D. C.j 
Code, Title 11, Chap. 3, p. 118, is as follows: 

“Transfer of negotiable instruments by fiduci¬ 
ary. If any negotiable instrument payable or in-j 
dorsed to a fiduciary as such is indorsed by the j 
fiduciary, or if any negotiable instrument payable: 
or indorsed to his principal is indorsed by a fidu-i 
ciarv empo-wered to indorse such instrument on be¬ 
half of his principal, the indorsee is not bound to 
inquire whether the fiduciary is committing a 
breach of his obligation as fiduciary in indorsing: 
or delivering the instrument, and is not chargeable J 
with notice that the fiduciary is committing a 
breach of his obligation as fiduciary unless he ! 
takes the instrument with actual knowledge of I 
such breach or with knowledge of such facts that j 
his action in taking the instrument amounts to bad 
faith. If, however, such instrument is transferred 
bv the fiduciary in pavment of or as security for a 
personal debt of the fiduciary to the actual knowl¬ 
edge of the creditor, or is transferred in any trans¬ 
action known by the transferee to be for the per¬ 
sonal benefit of the fiduciary, the creditor or other 
transferee is liable to the principal if the fiduci¬ 
ary in fact commits a breach of his obligation as 
fiduciary in transferring the instrument. (Italics 
supplied.) 

The material departures from the common law 
which are contained in the first sentence of Sec. 34 are 
the provisions which (a) put fiduciary paper, ear¬ 
marked as such, upon the same footing or parity as 


i 
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other negotiable paper; (b) relieves the indorsee or 
transferee of the duty to inquire of the authority to 
transfer; (c) substitutes actual knowledge for con¬ 
structive or imputed knowledge, and (d) throws the 
responsibility for loss upon the beneficiary of the 

trust if the accredited fiduciary breaches her fidelitv 

• •> 

obligation. 

Obviously the purpose of the section was to bring 
fiduciary paper within the provisions of Sec. 72 of the 
Uniform Negotiable Instrument Law, 1929 D. C. Code, 
Title 22, p. 306. 

The second and qualifying sentence of Sec. 34 of the 
Act restates—except with some material variations in 
favor of the indorsee or transferee—the common law 
which always was that a bank, for its own enrichment, 
cannot take fiduciary paper or money as security for or 
in payment of the fiduciary’s independent personal ob¬ 
ligation to the bank. 

This section pronounces the law to be that the in¬ 
dorsee or transferee of fiduciary paper, earmarked as 
such, may assume that the fiduciary is dealing lawfully 
with the fiduciary paper and is applying it and the pro¬ 
ceeds to fiduciary purposes, and consequently the 
transferee or indorsee (a) takes the paper with im¬ 
munity and free of the trust so long as he himself acts 
in good faith, (b) does not have to inquire of the 
power or authority of the fiduciary to transfer the 
paper, and (c) is not chargeable with loss if it turns 
out that in transferring the paper the fiduciary 
breached her fidelity obligation unless the indorsee or 
transferee knowingly and consciously participated in 
the breach itself or was the recipient of the misappro¬ 
priated money. 

According to this section of the Act, actual knowl¬ 
edge thereof must be established to hold a bank liable 
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for the turpitude of the fidiciary, while on the other 
hand actual knowledge does not have to be established 
if the bank itself enjoys the fruits of the fiduciary’s 
turpitude. j 

Courts never inflict upon unsuspecting and innocent 
banks losses which bonding companies hire themselves 
to assume; there must always be some negligence or 
turpitude on the part of the bank itself before the right 
of subrogation is allowed. Negligence is not charged! 
in any count of the declaration. The bank was not neg- 
ligent in not inquiring of the authority of the creditor-; 
payee-guardian to use the certificates to raise the 
money because, contrary to the common law, the Uni-j 
form Fiduciary Act expressly relieves inquiry; the 
bank was not negligent in its dealing with the bonding! 
company’s accredited guardian because she enjoyed; 
its carte blanche authority to handle her daughter’s es-! 
tate as she pleased; the bonding company itself having i 
implieitv trusted the guardian, it cannot charge the 
bank with negligence in not mistrusting her. See Amer. \ 
Surety Co. v. Waggoner Nat’l Bank, ante. 

Under Sec. 34 of the Act, the bank is answerable ; 
only for its own affirmative misdeeds and so long as ; 
it deals in good faith it incurs no liability for the mis- i 
deeds of the fiduciary. See New Am. Cas. Co. v. The i 

~ * I 

Nat 7 Newark <& Essex Banking Co., ante. 

This section of the Act makes fiduciary paper, ear- j 
marked as such, as negotiable as other negotiable j 
paper—puts them on a parity—and bona fide third per- j 
sons take free of the trust. Consequently the bank j 
could lawfully pay or advance money to the creditor- 
payee-guardian on the certificates so long as it had no i 
actual guilty knowledge of their misappropriation nor 
participated in the proceeds. See Wichita Royalty Co. 
v. City Nat’l Bank, ante. 
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There is not an iota of evidence that the bank knew 
that the creditor-payee-guardian had no Court author¬ 
ity to indorse or deliver the certificates or that in using 
the certificates she intended to reinvest the proceeds 
to make money for her daughter and herself so that 
their station in life would be bettered. 

Of course there is no evidence, nor could there be 
any under the facts in this case, that the bank accepted 
the certificates as security for or in payment of a per¬ 
sonal debt of the fiduciary to the actual knoivledge of 
the bank as such debt is known in the eye of equity. 
And upon the facts there could not be any evidence 
that the bank accepted the certificates in any transac¬ 
tion actually known by it to be for the independent 
use and benefit of the creditor-guardian. 

Under the common law, an indorsee or transferee of 
fiduciary paper, earmarked as such, could not get a 
good title in the absence of inquiry and regardless of 
good faith and payment of value, and the doctrine of 
caveat emptor applied; but under Section 34 of the 
Act this rule is relaxed in favor of the indorsee who 
now gets a good title without inquiry unless his com¬ 
plicity is established or he was the recipient of the mis¬ 
appropriated estate. 

Sec. 34 of the Act does not attempt to legalize the 
guardian’s wrongful use or conversion of fiduciary 
paper earmarked as such, but it does legalize the ac¬ 
quisition of such paper by third persons—indorsees or 
transferees who deal in good faith. As to third per¬ 
sons the Act presumes their innocence and attributes 
bona tides to them wherever the common law imputed 
mala tides or guilt and this presumption prevails until 
guilt is affirmatively shown. 

The Courts say that the Uniform Fiduciary Act 
ought to be construed according to the meaning of its 
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words, not bending its provisions to the former com -j 
mon law decisions, and this is especially true inasmuch; 
as Sec. 34 marks a material departure from estab-i 
lislied law regarding the transfer of fiduciary paper 
earmarked as such. See Agnes Lee Colby v. Riggs 
Nat'I Bank, 67 App. D. C. 259, 92 Fed. (2) 183, 114, 
A. L. R. 1065, 1090. j 

Referring in part to the Uniform Fiduciary Act, the! 
Court of Appeals of New York in Stark v. Nat’l City 
Bank , 278 N. Y. 388,16 N. E. (2) 376, said— 

1 

“In England the courts have hesitated to im- 1 

pose liability upon third parties dealing with a 

fiduciary in the absence of such actual knowledge ! 

of the breach of trust or conduct amounting to bad j 

faith. Cf. Barnes v. Addy, L. R., 9 Ch. App. Cas. 

244; Matter of Barney (1892) 2 Ch. 265. See j 

Scott, Participation in a Breach of Trust, 34 Iiarv. j 

L. R. 454, 464, 465. The courts there have recog- j 

nized and have given weight to the fact that a rule i 

of responsibility based on notice or even construe- i 

tive knowledge would to some degree hamper or- ! 

dinarv commercial transactions and delav the 
• *• 

legitimate transfer of securities by fiduciaries. 

“In this country, in most jurisdictions, third 
parties who knowingly deal with a fiduciary may j 
at times be held liable for loss caused to the es- i 
tate where there is notice that the fiduciary may i 
be committing a breach of trust. Cf. American 
Law of Trust, S. 325; Loring v. Salisbury Mills, 
125 Mass. 138; Baker v. Atlantic Coast Line R. 
Co., 173 N. C. 365, 92 S. E. 170, L. R. A. 1917E, j 
266. 

“In those jurisdictions of this country which 
have adopted the Uniform Fiduciaries Act, the 
measure of responsibility, at least in cases which 
come within the purview of that act, is restricted 
as in England. 
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CONCLUSION. 

The bank’s relationship to the money paid to the 
creditor-payee-guardian was incidental only; the pri¬ 
mary cause of the loss was the improvidence of the 
guardian in investing the money in the real estate 
transaction. The bank’s good faith outweighs the 
guardian’s bad faith. 

It is respectfully submitted that the appealed judg¬ 
ment should be reversed with costs and the lower 
Court be directed to dismiss the action for want of 
equity. 

Respectfully submitted, 

Geokc.f. C. Gertmax, 

John H. Burnett, 

Attorneys for Appellant. 
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APPENDIX. 

Assignment of Errors and Points &c. 

Filed February 13 1940 

i 

# # * 

1. Tlie Court erred in overruling the defendant’s de¬ 
murrer to the original declaration and each count 
thereof. 

2. The Court erred in allowing the plaintiff to file an i 
amended declaration, embracing count No. 7. 

3. The Court erred in allowing the plaintiff on Jan- ; 
uary 10, 1940, by amendment to the declaration, to j 
plead a new cause of action cognizable in equity. 

4. The Court erred in overruling defendant’s oral | 
demurrer or motion to strike the amended declaration, ; 
embracing count No. 7. 

~ _ i 

5. Tlie Court erred in overruling defendant’s motion j 

to require the plaintiff to elect upon which count of ; 
the declaration it would stand. ! 

6. The Court erred in overruling defendant’s mo¬ 

tion to strike from tlie evidence the praecipe, the mo¬ 
tion, the assignment and the order of the Probate 
Court dated May 28, 1938, all being hereinafter more 
specifically identified. j 

7. The Court erred in holding as a matter of law 
upon the evidence that the equities in the case in favor 
of the plaintiff were greater than those in favor of 
the defendant. 

8. The Court erred in holding as a matter of law 
upon the evidence that equity and justice required that 
the plaintiff recover judgment against the defendant 
for the amount of the verdict. 

9. The Court erred in admitting in evidence— 

(a) The assignment from the Liberty National Bank 
dated March 7, 1936. 


i 
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30 (b) The motion of Liberty National Bank, 
Guardian of Jeanne C. LeGendre, and the prae¬ 
cipe attached thereto, being plaintiff’s Exhibits 8A 
and 8B. 

(c) The order of the Probate Court dated May 28, 
1938. 

(d) The undertaking dated February 28, 1931. 

10. The Court erred— 

(a) In overruling the motion of the defendant, made 
at the end of the trial, for a directed verdict in its favor 
upon the record and the evidence. 

(b) In granting plaintiff’s motion for a directed 
verdict and entering judgment upon the verdict ren¬ 
dered as directed. 

(c) In refusing to submit the case to the jury upon 
the issues framed and the evidence adduced. 

(d) In refusing to submit to the jury for decision 
the question whether the defendant acted in good faith 
or bad faith in connection with the certificate of de¬ 
posit of February 28, 1933, the promissory note dated 
February 28, 1933, the cashier’s check dated October 
17, 1933, and the application of the proceeds thereof. 

11. The Court erred in not holding as a matter of 
law that the order of the Court dated August 9, 1935 
was res adjudicata of the right of the plaintiff to re¬ 
cover of the defendant the amount of the verdict and 
judgment. 

12. The Court erred— 

(a) In ruling as a matter of law, upon the evidence, 
that the $1550 advanced the fiduciary, Helen M. Le¬ 
Gendre, by the defendant and represented by her in¬ 
dividual note dated February 28, 1933, constituted, 
both in law and in fact, the personal debt of the fidu¬ 
ciary within the meaning and intents of Sec. 34, 

31 Chap. 3, Title 11, 1929 D. C. Code. 




(b) In ruling as a matter of law, upon the evi-i 
dence, that the defendant at the time it took the cer¬ 
tificate of deposit of February 28,1933, as security for! 
the payment of the $1550 note, had actual knowledge j 
of the fact that in so taking the same Helen M. LeGen- j 
dre, as guardian, was committing a breach of her fidu-; 
ciary obligation. 

(c) In ruling as a matter of law, upon the evidence, ; 
that the defendant at the time it took the certificate of 
deposit of February 28, 1933, as collateral, had knowl- j 
edge of such facts that its action in taking the same i 
amounted to bad faith on its part. 

(d) In ruling as a matter of law, upon the evidence, j 
that the defendant at the time it took the certificate of ; 
deposit dated February 28, 1933, as collateral, knew j 
that it was being transferred by Helen M. LeGendre, j 
guardian, in a transaction known by the defendant to j 
be for the personal benefit of the fiduciary. 

(e) In ruling as a matter of law, upon the evidence, 
that the debt represented by the $1550 note was ac- i 
tually known by the defendant to be the personal debt j 
of the fiduciarv or known bv the defendant to be for i 
her personal benefit. 

(f) In ruling as a matter of law, upon the evidence, j 
that in cashing the check dated October 17, 1933, and 
applying the proceeds in part to the payment of the j 
$1550 note, the defendant acted in bad faith and with 
acutal knowledge of a breach by Helen M. LeGendre, 
guardian, of her fiduciary obligation and with actual I 
knowledge that the proceeds of the check were being 

applied by it in payment of a personal debt of 
32 the fiduciary to its actual knowledge and in a 
transaction which was for the personal benefit 
of the fiduciary, Helen M. LeGendre. 
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13. The Court erred in not submitting to the jury 
for decision, upon the evidence, the question whether 
the $1550 note was given for and represented a per¬ 
sonal debt of the fiduciary owing the defendant; 
whether in taking the certificate of deposit, the check, 
or the proceeds of the check, the defendant had actual 
knowledge of the breach by Helen M. LeGendre, guar¬ 
dian of her fiduciary obligation, and that the defen¬ 
dant has knowledge of such facts that its action in the 
premises amounted to bad faith. 

14. The Court erred in not submitting to the jury, 
upon the evidence, the question whether the debt rep¬ 
resented by the note of $1550 was actually known to 
the defendant as the personal debt of the fiduciary and 
that it was created for her personal benefit. 

15. The Court erred in not ruling as a matter of law 
that the defendant’s check dated October 17,1933, paid 
and discharged its obligation on the certificate of de¬ 
posit dated February 28, 1933. 

16. The Court erred in not holding as a matter of 
law, upon the evidence, that the debt represented by 
the note of $1550 was not the personal debt of the fidu- 
ciarv to the actual knowledge of the defendant within 
the meaning and intent of Sec. 34, Chap. 3, Title 11, 
1929 D. C. bode. 

17. The Court erred in not holding as a matter of 
law that the debt represented by the $1550 note was 
not created for the personal benefit of the fiduciary. 

18. The Court erred in holding as a matter of law 
that a trust relationship between the defendant 

33 and Helen Mr. LeGendre, guardian, was created 
by the certificate of deposit dated February 28, 
1933, and the defendant’s check dated October 17,1933. 
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IN THE 

i 

38mteb States Court of Appeals ! 

FOE THE DISTRICT OF COLUMBIA. 

j 

January Term, 1940. 

— 

No. 7632. 


The Anacostia Bank, a corporation, Appellant, 

v. 

United States Fidelity and Guaranty Company, 
A corporation, Appellee. 


BRIEF FOR APPELLEE. 


This is an appeal from a judgment of the District j 
Court of the United States for the District of Colurii- j 
bia in an action at law brought by appellee, as surety j 
upon the bond of a Guardian, to recover a loss sus¬ 
tained through the wrongful appropriation of guar¬ 
dianship funds to the payment of an individual debt of 
the Guardian to appellant bank. 


I 
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STATEMENT OF FACTS. 

On February 27, 1931, Helen M. LeGendre was ap¬ 
pointed Guardian of the estate of her minor child, 
Jeanne Collett LeGendre (R. 27), and gave an under¬ 
taking in the penalty of Two thousand live hundred 
dollars ($2,500.) upon which appllee was surety. (R. 
65.) From time to time, she tiled accounts as Guar¬ 
dian, as required by the rules of the Probate Court. 
(R. 26.) Her first account filed March 3,1932, showed 
that the estate consisted of a certificate of deposit is¬ 
sued by appellant bank for $1,632., and cash deposited 
with said bank amounting to $72.58. (R. 28-31.) Her 
second account showed the estate then consisted of a 
certificate of deposit issued by appellant bank for $1,- 
692.39, and cash on deposit with said bank amounting 
to $62.54. (R. 32, 33.) In compliance with the rule 

of the Probate Court, requiring exhibition of the as¬ 
sets held by her, she filed a receipt issued by appellant 
bank dated March 22, 1933, over the signature of its 
cashier showing that it held for her the certificate of 
deposit. (R. 35.) 

On August 9, 1935, Mrs. LeGendre was removed as 
Guardian because she had “improvidently invested the 
estate of the minor, resulting in an apparent loss of 
the entire assets,” and Liberty National Bank was ap¬ 
pointed in her place. (R. 36.) 

The substituted Guardian thereupon instituted pro¬ 
ceedings against Mrs. LeGendre and her surety in or¬ 
der to effect a recovery of the assets belonging to the 
minor’s estate. The cause was referred to the Auditor 
who found a shortage in the guardianship estate 
amounting to $1734., for which Helen M. LeGendre and 
her surety were liable to the estate of the minor. (R. 
40.) Through inadvertence, no formal order ratify- 
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ing the Auditor’s report was taken until May 26, 193$, 
although appellee, as surety, paid the amount of the 
shortage on March 7,1936. (R. 48, 49.) Accordingly, 
the order ratifying the Auditor’s report and directing 
Helen M. LeGendre and her surety to pay the amount 
of shortage so ascertained was entered as of March 7, 
1936. (R. 46.) In the meantime, the surety having 

paid the loss, the substituted Guardian delivered to ijt 
an assignment of all claims held by it as Guardian, and 
any and all claims of the minor, against appellant 
bank, for, upon and arising out of the certificate of 
deposit issued by said bank dated February 28, 1933;, 
and “by reason of the alleged participation of said 
bank in the wrongful surrender of said certificate of 
deposit and use of the proceeds of the same by the 
said Helen M. LeGendre in the pretended payment ami 
discharge of her individual and personal liability to 
said bank on, to-wit, the 28th day of August, 1933.’’ 
(R. 74, 75.) ! 

The manner in which the shortage occurred was this. 
On April 23, 1932, Mrs. LeGendre entered into a con¬ 
tract to purchase six beach lots in Anne Arundel 
County, Maryland, for $3,000, $1,000. payable in cash! 
and the balance at the rate of $20.00 per month be¬ 
ginning June 1, 1932. (R. 69.) The contract was! 

signed in her individual name and not as Guardian. (R.i 
70.) She made the initial payment on May 3,1932, and; 
sundry later installments by borrowing the money from 
appellant bank and giving her individual note therefor.; 
(R. 59-61, 63, 64.) Although the notes were signed by! 
her individually, and not as Guardian, the bank de-j 
manded and received from Mrs. LeGendre its certifi¬ 
cate of deposit issued to her as Guardian to be held as; 
collateral security for her loan. On February 28,1933,i 
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the aggregate of her individual loans was $1,550. rep¬ 
resented by Mrs. LeGendre’s individual note for that 
amount, payable three months after date, bearing in¬ 
terest at 6 per cent per annum, and collateralled by 
the bank's certificate of deposit for $1,720.00, likewise 
dated February 28, 1933, bearing interest at 4 per cent 
per annum. (R. 51-53.) While the note purported to 
describe the collateral, no mention was made of the 
fact that the collateral was payable to the Guardian 
and not to the individual. (R. 52.) 

Mrs. LeGendre did not pay her individual note when 
it matured. The bank’s cashier called upon her and 
pressed for payment. (R. 80.) Within a reasonable 
time after such demand, Mrs. LeGendre went to the 
bank, was handed a check for $1,768.24 payable to her 
order as Guardian of the estate of Jeanne Collett 
LeGendre, which she thereupon indorsed as Guardian 
and immediately handed back to the officer who had 
given it to her. Simultaneously she indorsed the cer¬ 
tificate of deposit as Guardian and turned it over to 
the Bank. She was then given $159.86, the balance 
of the check being retained by the Bank. She never 
did cash the check for $1,768.24, but simply signed it 
and handed it back to the bank’s cashier. (R. 87.) 

At the conclusion of all the evidence, as to which 
there was no substantial dispute, both plaintiff and 
defendant moved the Court to direct a verdict, re¬ 
serving the right to go to the jury, as provided in Rule 
50-a of the Rules of Civil Procedure. After reviewing 
the evidence, the Court concluded as a matter of law 
that the $1,550. loan and its predecessors were per¬ 
sonal debts of the fiduciary to the bank and the bank 
knew they were personal debts. (R. 96, 97.) Con¬ 
sequently, he ruled that all the evidence required by 
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Section 34 of the Uniform Fiduciaries Act had been; 
established. Furthermore, the Court concluded thq 
equities of the parties were not equal; that this money 
could not have been used in breach of the fiduciary’s! 
obligation unless the bank had permitted it to be! 
breached and, so far as the check was concerned, it was; 
to pay her personal debt. (R. 99, 100.) Accordingly,! 
plaintiff’s motion for direct verdict was granted, and; 
from a judgment entered on the verdict this appeal is! 
prosecuted. (R. 103.) 

SUMMARY OF ARGUMENT. 

Appellee’s position is that the note given by the! 
Guardian represented a personal debt, for which she; 
had no authority to pledge property belonging to her 
child’s estate. When appellant appropriated the pro-! 
ceeds of the certificate of deposit to the payment of this, 
personal debt, it knowingly participated in a breach 
of trust and became liable to the minor’s estate. When 
that liability was established, appellee was bound to 
pay and upon payment was subrogated to the rights of 
the guardianship estate. By virtue of the formal as- j 
signment made by the substituted Guardian, it became 
entitled to sue at law. The loss, having been occasioned 
by the action of the bank, should rest upon it. 

i 

NOTE GIVEN FOR PERSONAL DEBT. 

I 

Tlic note, for which Mrs. LeGendre pledged guar- j 
diaiiship funds, was executed by her in her individual i 
capacity and not as Guardian. (R. 51, 52.) The real 
estate contract was executed bv her individually and 
not as Guardian. (R. 69, 70.) She never sought, and i 
never obtained an order of court to make the real 
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estate contract, or to pledge the guardianship funds. 
As a matter of fact, she never intended to make the real 
estate contract on behalf of her child, or with a view 
to binding her estate. This is evident from the form 
of contract. It is made conclusive bv the testimony 
given by the Guardian. 

“By Mr. Gertman: 

Q. Why did you, with your ward’s money, enter 
into this contract for the purchase of those lots? 

A. Whv, I gave my personal note to Mr. Kontz 
for the $i,000. 

Q. I say, why did you enter into the contract with 
the seller of this real estate? What was your 
object in buying these lots? 

A. Well, I was told that between 60 and 90 days 
mv monev would be doubled; mv investment would 
be doubled. 

Q. What I want to know is— 

The Court: Let her tell it. 

The Witness: And of course the profit I would 
gain would be a great benefit. 

By Mr. Gertman: 

Q. A benefit to whom ? 

A. To myself and, indirectly, to my daughter. 

Bv the Court: 

Q. Were you buying the lots in your own name? 

A. Yes, your Honor. 

Q. To do with as you pleased? 

A. That is it. 

Q. And then if vou died von thought vour 
daughter might profit by it? 

A. Yes. 

Q. And if you made a profit out of it, who would 
spend it? 

A. I would, but in the main it was to her ad¬ 
vantage. 




By Mr. Gertman: 

Q. Do you remember testifying before the Audi¬ 
tor of the Court? 

A. Yes. 

Q. On November 13,1935? 

A. Yes. 

Q. 1 will ask you whether or not you were not 
asked these questions and to which you gave the 
following answers? 

The Court: What is the purpose of this? Is 
this to impeach her? 

Mr. Gertman: She is their witness. Yes, it is 

for the purpose of impeaching her, to see if she 

testified there contrarv to what she has testified 

%> 

here. 

The Court: They didn’t ask her this. You are 
asking her these questions. They didn’t go into ; 
this subject. 

Mr. Gertman: We will make her our witness. 
The Court: All right. 

Mr. Gertman: We will for the purpose of im¬ 
peaching her under the provision of the Code. 
The Court: All right. 

Bv Mr. Gertman: 

•> 

Q. This is by Mr. Fitzgerald. 


*Q. Does that purport to be an account, and 
for what period is it an accounting? 

A. From March 7,1933 to July 9,1935. 

‘Q. The support and maintenance which you 
show in your account was for the support and 
maintenance of Jeanne C. Le Gendre from 
March 13, 1933 to July 9,1935. Is that correct ? 

A. Yes, sir. 

‘Q. The real estate was purchased in your 
name and not in vour name as guardian? 

A. Yes. 

‘Q. Did you have the authority of the court to 
purchase that real estate? 






A. No. 

‘Q. Did you think you required it? 

A. No. 

‘Q. You were buying it yourself ? 

A. For Jeanne’s interest to increase her 

money. It was for her interest.’ 

Did you make those answers to those questions? 

A. Yes, sir. 

By the Court: 

Q. Was that your property and you expected 
to do as you pleased with it ! 

A. Yes. 

Q. If you doubled your money in that period, 
what did you expect to do with the money? 

A. I would be benefited by it and Jeanne would 
be benefited. 

Q. How would you? 

A. I would be able to have things I could not 
have before. 

Q. What sort of things ? 

A. Well, my clothing and things 1 needed. 

Q. For yourself? 

A. For myself, and also Jeanne, and other neces¬ 
sities of Jeanne’s.” (R. 62, 63) 

No evidence was offered to contradict Mrs. LeGen- 
dre. Defendant’s Vice-President and Cashier stated 
on two or three occasions she told him she was borrow¬ 
ing money for the benefit of her ward. (R. SI.) He 
did not know, however, whether any such statements 
had been made when the first $1,000. was borrowed. 
(R. 81.) He knew from the form of note, that it was 
an individual note. (R. 51, 52.) He also knew the 
certificate of deposit was payable to the Guardian and 
belonged to the guardianship estate. (R. 53.) He 
made no inquiry to ascertain whether the Guardian had 
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authority to pledge it. By the note, he was put upon 
notice that his customer was acting in her individual 
capacity and not as Guardian. 

Appellant claims the real estate venture was under¬ 
taken for the benefit of the ward. It relies upon state¬ 
ments made in her third account, after the Guardian 
had been removed (R. 57) and on certain testimony 
she gave before the Auditor. (R. 63.) The contention 
was carefully considered by the trial court who dis¬ 
posed of it in this language: 

i 

“I think she gave her earlv testimonv here on 
the subject in answer to your questions, and froih 
the testimony she gave here it is perfectly apj- 
parent that she was making a speculation in lief 
own name, and for her own benefit, and she had 
the hope that any parent has that the child may 
profit. It doesn't make any difference if the child 
happened to be her ward at the same time, so far 
as the money was concerned. You have put thU 
other evidence in, but it is received only for thp 
purpose of impeachment, and it is not—the state! 
ment was made before the Auditor and I do not 
accept it as evidence of the fact as she stated there! 
It is evidence to impeach her. Without that, Ii 
would say all that has been said about this—well] 
that is the way of expressing that she misapplied 
the moneys of her child, but in my judgment, upon 
this evidence, she did not invest one cent in a legal! 
way for the benefit of the child. She invested it 
for her own benefit. It was her own speculation.! 
I have considered that very carefully. I think T 
have considered everv argument that vou have 
made, even though I have not mentioned it as yet.: 
but I think that will explain to you the weight I 
have given to the testimony, and that is my honest; 
conviction.” (R. 99.) i 
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APPELLANT PARTICIPATED IN BREACH OF 

TRUST. 

The real estate contract was Mrs. LcGendre’s per¬ 
sonal speculation. By it she undertook to bind her¬ 
self individually and not as Guardian. This is plainly 
evident from the contract. (R. 69, 70.) When she 
made provision for payments, she gave her individual 
notes, and did not sign any of them as Guardian. The 
last note dated February 28, 1933, for $1,550, on a 
form apparently provided by the bank, is signed 
“Helen M. LcGendre” and does not mention the fact 
of her guardianship. She did not purport to act as 
Guardian in respect to either the purchase contract 
or the several loans. She had no authority as Guar¬ 
dian to purchase the real estate, or to borrow money 
and pledge her child’s estate. The bank knew she 
was acting individuallv and the bank knew she had 
no authority as Guardian to pledge her child’s pop- 
ertv. As a matter of law, the bank was bound to ob¬ 
serve the distinction between her transactions as an 
individual and as a Guardian. 

In Clark v. Rogers , 228 U. S., 534, the Supreme 
Court said: 

“As we have said, there may be an unity of 
the person in the individual and the trustee, of 
the individual and the guardian; we must look 
beyond it to the difference in his capacities and 
the duties and obligations resulting from it. 
These duties and obligations are as distinct and 
insistent as though exercised by different indi- 

o i 

viduals, and have the same legal consequences. 
The unity of the person is, of course, an effect. 
It constitutes such relationship between the dif¬ 
ferent capacities exercised as to impute knowl- 
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edge of their exercise and for what duties exer¬ 
cised.” 

In United States Fidelity and Guaranty Company 
v. Klein, 60 App. D. C., 354, 356; 54 F. (2d) 828, S30, 
this Court said: i, 

“If another than Bentley had occupied the poj- 
sition of the testamentary trustee, it could hardly 
be contended, in the circumstances narrated, that 
the default of that person would create a liability 
under the bond here in question, and this obi- 
viously because the surety in the bond had as* 
sumed no obligation with relation to such other 
person, and, as we see it, there is no greater abne¬ 
gation because the two trusteeships were filled 
by the same person, for the appellants never did 
agree to be responsible for the faithful perform-; 
anee of Bentley’s duties as testamentary trustee.} 
and in that capacity Bently is just as much q 
stranger to it as any person who instead might; 
have held that position.” j 

So, we submit, the bank knew when Mrs. LeGendro 
pledged the assets held by her as Guardian for her; 
individual indebtedness, she committed a breach of 
trust. This was apparent on the face of the trans-i 
action. When the bank permitted her to lodge with; 
it guardianship funds as collateral for her individual; 
debt, it participated in a breach of her trust with; 
knowledge of the breach. Accordingly, it became li- : 
able to the minor’s estate. i 

In Bank of Giles County v. Fidelity and Deposit 
Company (C. C. A. 4th) 84 F. (2d) 321, two banks; 
accepted checks of a County Treasurer drawn on; 
county funds in payment of his personal obligations i 
to them. His surety made good the loss and brought 
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suit to recover, relying: upon the doctrine of subroga¬ 
tion. The court held the trial judge properly decreed 
in favor of the surety. In an exhaustive review of 
the authorities the Court said (p. 324): 

“On the other hand, if the bank is a creditor 
of the depositor individually, as in the case of an 
overdraft by, or a loan to, the depositor, it may 
not set off the deposit standing in the name of 
the fiduciary or accept a check thereon in pay¬ 
ment of the individual debt. The governing prin¬ 
ciple is that, under such circumstances the bank 
is charged with notice that the payment is pre¬ 
sumptively wrongful, and must refund the money 
to the cestui que trust, if it turns out that it has 
in fact participated with the fiduciary in a breach 
of trust. The broad rule as to depositories of 
trust funds and its application to the use of funds 
on deposit in the payment of the trustee’s per¬ 
sonal indebtedness to the depository is set out in 
the Restatement of the Law of Trusts as follows: 

‘Sec. 324. If the trustee deposits trust funds 
in a bank, the bank is liable for participation 
in the breach of trust in receiving or in permit¬ 
ting the trustee to withdraw the trust funds, 
where the trustee commits a breach of trust in 
making the deposit or withdrawal, if, but only 
if, the bank received the deposit or permitted 
the withdrawal with notice of the breach of 
trust. * * * 

‘h. Payment of the tustee’s personal indebt¬ 
edness to the bank. If a bank in which trust 
funds have been deposited accepts in payment 
of a personal indebtedness of the trustee to the 
bank a check payable out of the trust fund, the 
bank is liable for participation in the breach of 
trust if, but only if, it had notice that trust 
funds were being so used (See Sec. 322). 
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‘Thus, if the bank accepts in payment of the 
trustee’s personal indebtedness to the bank a 
check drawn in breach of trust upon the trus¬ 
tee’s account as such in the bank, the bank ‘is 
liable for participation in the breach of 
trust.’ ” 

Appellant claims that by going through the form 
of payment, that is, by having the Guardian endorse 
the check issued to redeem its certificate of deposit, 
(while retaining the proceeds in its own hands) “it 
traced the money back into the hands of the creditor- 
payee guardian” and “is not concerned with her im¬ 
providence.” This argument is subtle, but it ignores 
the realities of the situation. Actually, according to 
the undisputed evidence, the only money which appel¬ 
lant traced back into the hands of the Guardian whs 
$159.86 out of a check for $1,768.24. The balance, 
$1,608.38 never left appellant’s hands but was used 
to satisfy Mrs. LeGendrc’s individual note. No court 
has ever determined that such a subterfuge rises to 
the dignity of payment as a matter of law. 

Appellant further relies upon Section 34 of tfie 
Uniform Fiduciaries Act, I). C. Code 1929, Title XI, 
Chapter 3, wdiich reads as follows: 

“If any negotiable instrument payable or in¬ 
dorsed to a fiduciary as such is endorsed by tlile 
fiduciary, or if any negotiable instrument pay¬ 
able or indorsed to his principal is indorsed by 
a fiduciary empowered to indorse such instru¬ 
ment on behalf of his principal, the indorsee is 
not bound to inquire whether the fiduciary i^ 
committing a breach of his obligation as fiduciary 
in indorsing or delivering the instrument, and is 
not chargeable wth notice that the fiduciary is 
committing a breach of his obligation as fidu- 
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ciarv unless he takes the instrument with actual 
knowledge of such breach or with knowledge of 
such facts that his action in taking the instru¬ 
ment amounts to bad faith. If, however, such 
instrument is transferred by the fiduciary in pay¬ 
ment of or as security for a personal debt of 
the fiduciary to the actual knowledge of the cred¬ 
itor, or in transferred in any transaction known 
by the transferree to be for the personal benefit 
of the fiduciary, the creditor or other transferee 
is liable to the principal if the fiduciary in fact 
commits a breach of his obligation as fiduciary 
in transferring the instrument.” 

In view of this statute, the trial court concluded the 
case did not involve a question of the bank’s good 
faith. The instrument, that is the certificate of de¬ 
posit was used by Mrs. LeGendre in payment of a 
personal debt of which the bank was aware. Accord¬ 
ingly, the bank was liable, because the fiduciary in 
fact committed a breach of her obligation as fiduciary 
in transferring the instrument, (lx. 99, 100.) In reach¬ 
ing this conclusion, the trial court gave effect to the 
opinion of this Court in Colby v. Biggs National Bank, 
07 App. D. C. 259; 92 F. (2d) 1S3. 

In view of the foregoing, we submit that when ap¬ 
pellant appropriated the proceeds of the certificate 
of deposit to the payment of Mrs. LeGendre’s per¬ 
sonal debt, it knowingly participated in a breach of 
trust and became liable to the minor’s estate. 

SURETY ENTITLED TO SUBROGATION. 

Promptly after the Guardian’s default had been 
legally established, and liability ascertained, the 
surety paid to the substituted guardian $1,883.32, rep- 
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resenting the shortage of $1,734.00, $52.02 interest 
and $97.30 costs. (R. 70, 40.) It received from the 
substituted guardian a formal assignment vesting in 
it all claims which the minor’s estate had against the 
bank “by reason of the alleged participation of said 
bank in wrongful surrender of said certificate of de¬ 
posit and use of the proceeds of the same by tlic 
said Helen M. LeGendre in the pretended payment anjd 
discharge of her individual and personal liability to 
said bank, on, to-wit, the 28th day of August, A. D., 
with full power and authority, and at its own cost and 
expense to sue for, collect, and give acquittance for 
the same, in its name, and in the name of such sub¬ 
stituted guardian and ward.” (R. 74, 75.) In addi¬ 
tion to the assignment, the judgment against the de¬ 
faulting Guardian was entered to the use of thje 
surety. (R. 50.) Armed with the right of subroga¬ 
tion, and by virtue of this assignment, it brought this 
suit at law. Appellant concedes the action to have 
been properly brought, but argues that the doctrine of 
subrogation does not apply because the equities of 
the surety are not superior to those of the bank. It 
is claimed that the trial court found the equities are 
about equal. Such language appears in the transcript 
(R. 100), but we submit that a reading of what the 
Court said makes it clear that there is a typographical 
error. The Court’s entire statement with reference 
to the doctrine of subrogation was as follows: 

“Now, so far as subrogation is concerned, in: 
this case of Title Company against Washington 
Mechanics Bank, the Court of Appeals holds that; 
if the equities arc equal, why, then the doctrine; 
of subrogation does not apply. So that requires; 
me to consider that question. j 
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Now, I have reached the conclusion that their 
equities are about equal; that this money could 
not have been used in breach of the obligation 
unless the bank had permitted it to be breached 
and, certainly, so far as the check was concerned 
it was to pay her personal debt. Now, the papers 
on their face show* that was a personal debt. 

Now, it is true that it is the business of the 
surety company to exist by going on bonds for 
people. That is the way they make their money. 
Possibly they may have protected themselves by 
insisting that all this money be held in the joint 
names of themselves. But this breach could not 
have been accomplished if the bank had not taken 
the fiduciary’s money to pay a personal debt. 
So I think the doctrine in the Washington Me¬ 
chanics Bank case in 62 Appeals is correct.” 

In Martin v. Federal Surety Co., 58 F. (2) 79, the 
principal question was the right of a surety to subroga¬ 
tion against one who had purchased property with 
notice of the rights of the obligee under the bond. The 
Court said (pp. 89-90): 

“Under the doctrine as gathered from the va¬ 
rious cases in this circuit we think that if appel¬ 
lants participated in the original wrong of Erskine 
by which liability on his part to the state was cre¬ 
ated, or if they were guilty of negligence in en¬ 
tering into and carrying out the arrangement had 
with him for the purchase of the timber, appellee 
would be subrogated to the right of the state to 
recover against them in an action of conversion. 

“ * * * Appellee paid the liability immediately, 
and it seems to us the equities of this situation are 
with appellee. There is no greater hardship on 
appellants in paying the surety than there would 
have been to pay the state. They are merely 
paying their indebtedness. They have received 
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property to which they had no right and in so 
doing they received some benefit—the payment of' 
advances made to Erskinc.” 

In Untied States Fidelity and Guaranty Co. v. Union 
Bank and Trust Co., 228 F. 448, the bank which ac¬ 
cepted checks drawn on a county clerk’s account, in ; 
his name as county clerk, in payment of his personal ! 
obligations to the bank, was held liable to the surety 
on Ills official bond. The Court said (p. 452): 

“If the beneficiaries in such fund, instead of i 
pursuing the right of action we have been discuss- , 
ing, recover their loss from the surety upon the ; 
official bond, the right to bring the action against j 
the bank passes to the surety under the general 
principles of subrogation and by what amounts to I 
an equitable assignment.” 

i 

In American Bonding Co. v. Mechanics Bank, 97 I 
Md. 598, 55 A. 395, the right of a surety upon the bond ! 
of a clerk of court to recover by subrogation was j 
approved against a bank participating in the misap- j 
propriation by paying, to the clerk individually, inter- j 
est on deposits made by him as clerk. 

In United States Fidelity and Guaranty Co. v. Citi- \ 
sens State Bank of Lang don, 36 N. D. 16,161 N. W. 562, 
the surety on the bond of a guardian of a minor’s ; 
estate was subrogated to the right of a minor against i 
a bank which received proceeds of the sale to it of an 
asset of the estate in payment of a personal debt of | 
the guardian to the bank. i 

In Bacon v. Wright, 52 S. W. (2) 1111, 1113 (Tex. ; 
Civ. App.) the Court said: 

“When the bank, with full knowledge of all the 
facts, participated with W. S. Wright in the mis- 


i 


i 
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application of the money representing the sale of 
the land of the minors, it rendered itself liable to 
the minors for any money lost by reason of such 
misapplication. Likewise when appellants, as 
sureties on Wright’s guardianship bond, are com¬ 
pelled to make good the default of Wright to the 
guardian of the minors, they are subrogated, as a 
matter of law, to the rights of the minors against 
the bank”, (citing authorities) 

In Jones v. United States Fidelity and Guaranty Co., 
165 Va. 43.9, 182 S. E. 560, 565, the Court said: 

“The United States Fidelity and Guaranty Com- 
pany, as surety on Venable’s bond, having reim¬ 
bursed the state and its political subdivisions for 
the diversion of their trust funds, is entitled bv 
subrogation to recover said amounts from the 
bank which benefited from the improper with¬ 
drawals.” 


To the same effect are Fidelity and Deposit Com¬ 
pany v. Fanners Bank, 44 F. (2d) 11; Bank of Giles 
County v. Fidelity and Deposit Company, supra; 
Aetna Casualty <£ Surety Co. v. Catskill Nat. Bank & 
Trust Co., 102 F. (2d) 527; Ilall v. Windsor Savings 
Bank, 97 Yt. 125, 124 A. 593. 

In United States Fidelity and Guaranty Company 
v. Ad one. 104 Texas 379, 137 S. IV. 64S, the facts were 
substantially the same as those in the case at bar. In 
upholding the authority’s right of subrogation, the 
Court said: 

“Here, by express representation and by dis¬ 
tinction in the certificate, the fund in question was 
made and stamped with the fixed character of part 
of his ward’s estate. * * * This being true, and 
since as a matter of law, Adoue and Lobit were 
visited with notice of the note and trust character 


of the fund, it follows that, to the extent necessary j 
to reimburse the bonding company, it is entitled j 
to be subrogated to all the rights of the cestui quo I 
trust.” ] 

Appellant professes innocence. Except for its par-i 
ticipation and connivance there could have been no! 
breach of trust. Actually, it endeavored to make a! 
profit out of the breach of trust. Mrs. LcGendre’s note; 
provided for the payment of 6 per cent interest. The I 
certificate of deposit she held as Guardian bore interest: 
at 4 per cent. By accepting as collateral its own eertifi-; 
cate appellant sought to avoid loss in its dealings with j 
the Mrs. LcGendrc individually. The facts were! 
known. Professions of innocence, under such eircum-j 
stances, are vain. 

7 ! 

CONCLUSION. 

j 

Appellant has no real basis for complaint. The j 
evidence plainly established that it knew the Guardian i 
was using property held in her fiduciary capacity 1o! 
pay an individual debt. This was a breach of her 
trust. Appellant knew it. The guardianship estate j 
sustained a loss through this breach of trust. Appellee ! 
paid it. Under the law, it became subrogated to the ; 
rights of the estate. By the assignment, it was entitled j 
to sue at law to recover this loss. There being no j 
dispute as to the real facts, the trial court properly ; 
directed a verdict, and the judgment should be af- ! 
firmed. 

Respectfully submitted, 

Louis M. Denit, 

Thomas Searing Jackson, 
Attorneys for Appellee. 

Brandenburg & Brandenburg, ; 

Of counsel. 
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SSniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1940. 


No. 7632. 


Thf. Anacostia Bank, a corporation, Appellant, 

v. 

United States Fidelity & Guaranty Company, 
a corporation, Appellee. 


APPELLANT’S REPLY BRIEF. 


1. As there is no evidence to substantiate the fol- j 
lowing statements made throughout appellee’s brief, i 
APPELLANT DENIES— 

P. 2. That the bank issued a receipt that it held FOR j 
HER (the guardian) the certificate of deposit. 

P. 2. That the substituted guardian instituted pro¬ 
ceedings against the removed guardian and her 
surety. 

P. 3. That the guardian gave the bank her individual 
note in 1932 for the borrowed money. 




P.3. That the bank DEMANDED AND RE¬ 
CEIVED the certificate of deposit to secure 
the payment of the guardian’s personal debt. 

P.4. That the guardian on October 17, 1933 “simul¬ 
taneously endorsed the certificate of deposit 
and turned it over to the bank.” 

P. 4. That the guardian never cashed the check for 
$1,768.24. 

P. 5. That there was no substantial dispute about 
the evidence. 

P. 8. That Mr. Koontz knew FROM THE FORM 
OF THE NOTE that the loan represented an 
individual debt. 

P. 9. That BY THE NOTE the bank was put upon 
notice that the guardian was acting in her in¬ 
dividual capacity and not as guardian. 

P. 10. That the bank participated in the breach of 
trust. 

P. 10. That when the guardian made provision for 
payment she gave her individual notes and did 
not sign any of them as guardian. 

P. 10. That the bank KNEW the guardian was acting 
individually and the bank KNEW she had no 
authority as guardian to pledge her child’s 
property. 

P. 11. That it was apparent upon the FACE of the 
transaction that the guardian committed a 
breach of her trust. 

P. 11. That the bank permitted the guardian to lodge 
with it the guardianship funds as collateral 
for her individual debt or loan. 

P. 11. That the bank participated in a breach of the 
guardian’s trust with knowledge of the breach. 


P. 11. That the bank became liable to the minor’s 
estate for the guardian’s breach of her fidelity 
trust. | 

P. 13. That according to the undisputed evidence the 
only money which the bank traced back into 
the hands of the guardian was $159.86. 

P. 14. That the bonding company is entitled to subro-i 
gation. ; 

P. 15. That the bonding company was armed with the! 
right of subrogation by virtue of an assign-! 
ment. 

P.15. That the bank concedes that the present suit 
was properly brought. 

P.15. That there is any typographical error in the! 
record regarding what, the Judge said. 

2. There is a special matter in appellee’s brief which 
can not pass unquestioned. 

On p. 2 appellee says— 

“In compliance with the rule of the Probate j 
Court requiring exhibition of the assets held by j 
her, she filed a receipt issued by the appellant 
bank dated March 22, 1933, over the signature of i 
its cashier, showing that it held for her the cer- ! 
tifieate of deposit. (Italics supplied) j 

The significance of this statement is that the appel¬ 
lee conveys the impression that the bank consciously 
aided the guardian in covering up the fact that she had 
raised money on the certificate of deposit and thereby 
deceived the Probate Court. But the receipt (R. 35) 
did not say that the bank held the certificate for her. 

Testifying about the receipt, Mr. Koontz, the bank’s 
vice-president and cashier, said— (R. 81) 
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Q. “1 show you a photostat copy of the receipt 
—I will show you the original of a receipt that you 
gave to Mrs. LeGendre on that date. Did Mrs. Le¬ 
Gendre, at the time you gave her this receipt, give 
you any explanation of why she wanted it ? 

A. “No. 

Q. “Is it customary for you to give receipts for 
collateral when asked for? 

A. “Yes. (R. 81) 

Upon cross-examination by appellee’s counsel— 

Q. “What did Mrs. LeGendre say to you when 
you gave her the receipt of March 22, 1933? 

A. “She came in and asked for a receipt for the 
certificate. 

Q. “Is that all? 

A. “Yes. 

Q. “You are positive about that? 

A. “Yes.” (R. 84) 

The bonding company’s accredited guardian filed 
her second account on March 7, 1933 (R. 32-34) which 
she signed and swore to on March 1, 1933. In the ac¬ 
count she stated that the ward’s estate was composed 
in part of certificate of deposit for $1,692.39 in the 
Anacostia Bank, paying 4 c /c interest. She said nothing 
then about the fact that prior thereto, in 1932, she 
had raised $1,550.00 on the certificate and lost it in 
the real estate transaction. Her deception was not de¬ 
tected then because, without disclosing to Mr. Koontz 
the true reason therefor, she got from him and used 
the receipt for the last certificate of deposit which the 
bank issued and held for its lien. She filed 
no account at all in 1934 but in her 1935 verified ac¬ 
count filed July 9, 1935 (R. 57), her perfidy was 
revealed by her statement that in 1932, which 
was months before she filed her second account, she 
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had actually raised money upon the certificate which 
was misappropriated and lost. She is the witness' 
whose veracity the bonding company afterwards; 
vouched for when it placed her on the witness standi 
(R. 25) and upon whose testimony it depends for 
affirmance of the appealed judgment. 

3. The main topic of appellee’s argument is a claim 1 
for subrogation against the bank. The basis of the: 
claim is that the bank ought to bear the bonding com- j 
pany’s loss because the bank was the innocent agency 
used by the guardian in raising the money which she 
made away with. 

The bonding company thinks that the bank is answer- 
able to it for the loss it sustained notwithstanding that , 
the guardian twice betrayed her fiduciary trust; first, i 
in pledging her ward’s property without authorization 
and concealing it from the Court, and then in misap¬ 
propriating the money which she raised upon the cer¬ 
tificate. j 

But appellate courts do not shift such losses from 
the shoulders of bonding companies to banks unless it j 
appears by conclusive evidence that the bank acted j 
negligently or culpably (neither of which is charged 
nor proved) or was enriched by the diverted money or i 
knowingly participated in the diversion. Aetna Cas. 
c Id Sur. Co. v. Cat skill Nat’l Bank <£ T. Co., infra; Am. ! 
Surety Co. v. Citizens Nat’l Bank, 294 Fed. 609, 616. j 
And whenever a bonding company seeks to retrieve a j 
loss growing out of fidelity suretyship it must first es- : 
tablish that justice demands that it should recover. See j 
Wichita Royalty Co. v. City Nat’l Bank of Wichita 
Falls, 109 Fed. (2d) 299. Certiorari denied, 84 L. Ed. 
1009, 60 S. Ct. 1097. ! 

In the recent subrogation case, Wash. Mechs. Svgs. 
Bank v. Dist. Title Ins. Co., 62 App. D. C. 194, 65 Fed. 
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(2) 827, this Court restated the universal rules appli¬ 
cable to bonding- companies in subrogation cases. The 
Court said— 

“Subrogation is an equitable right and it is ap¬ 
plicable where the party is required to pay a debt 
for which another is primarily answerable, and 
which the latter should in equity discharge. The 
remedy cannot, as a matter of right, be invoked 
without regard to the circumstances of the par¬ 
ticular case. It can be invoked only in cases where 
justice demands its application and where the 
equities of parties asking subrogation are greater 
than those of its adversary.” 

In that case a bank unwittingly, but wrong fully, 
cashed a check upon a forged payee’s signature; the 
forging being done by the bonding company’s ac¬ 
credited principal. In reversing the judgment against 
the bank, this Court said— 

“We are unable to see any particular in which 
the equities of the bonding company are superior 
to those of the appellant bank. Neither one was 
guilty of culpable negligence in the transaction. 
The. bonding company being in the business of 
guaranteeing for a consideration the faithful con¬ 
duct of employees, enabled the defaulting emloyee 
to hold the position of trust which he occupied. 
The appellant bank was acting consistently with 
the ordinary course of banking business in accept¬ 
ing a check, whose genuineness it had no reason to 
doubt. It cannot be said that either one of these 
parties, as compared with the other, was primarily 
liable for the default. It follows that the equities 
of neither are superior to the equities of the other 
in the transaction. It appears that, had the ap¬ 
pellant bank paid the loss to the Title companies, 
it would not have been entitled to recover from 
the Bonding Company by reason of subrogation. 
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nor is the Bonding Company entitled by subroga¬ 
tion to recover from the appellant bank. In this 
view of the case we conclude that the appellees as 
plaintiffs below failed to sustain their claim 
against the appellant bank. The judgment is 

therefore reversed and the cause is remanded tot 
further proceedings not inconsistent herewith.” 

(Italics supplied) ! 

In the present case the bonding company can not 
point to any superior equities to which it can cling foij’ 
subrogation and the trial Judge found none. Appellee 
starts out in its brief with the admission that the 
guardian, in whom it reposed unlimited confidence, be¬ 
trayed her fidelity trust when in 1932 she pledged the 
certificate of deposit without authorization. The origin\ 
of the loss is thus traced to the door of the guardian; 
because if she had not misused the certificate the loss 1 
could not have been effected. The misuse of the cer-! 
tificate was the first fatal step; misappropriation of| 
the money was the second. 

Most courts hold that suits for subrogation must be; 
brought in equity but appellee brought its suit at law.! 
(See paragraph 7, infra,) But, howsoever brought, 1 
the law is that the one who asserts the right of subro-1 
gation must first show a right in equity to recover be- 
fore he is entitled to be subrogated. This principle was i 
lecontly restated in Meyers v. Bank of America, etc., \ 
11 Cal.* (2) 92, 77 P. (2) 1084. 

The facts pertinent to the misuse of the certificate of j 
deposit and the misappropriation of the money, are: j 

On February 27, 1931, the Probate Court appointed j 
Helen M. LeGendre guardian of the estate of her ' 
daughter Jeanne Collette LeGendre (R. 27). The ap¬ 
pellee qualified as her surety (R. 65). By thus qualify- i 
ing, the guardian obligated herself to faithfully ad- \ 
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minister her daughter’s estate according to law. This 
meant that she would not dispose of nor pledge her 
ward’s estate unlawfully nor misappropriate it, but if 
she did so, the appellee, as her surety, contracted that 
it would pay any resulting loss to the extent of $2,500. 
See guardian’s fidelity bond (R. 65-66). 

There came into the guardian’s possession money of 
her ward, and with $1,600.00 she, on March 31, 1931, 
purchased a certificate of deposit from the appellant 
(R. 79). This certificate was renewed by a new one for 
$1,632.00 dated October 6, 1931; it was renewed on 
April 22, 1932 by a new one for $1,664.00; it was re¬ 
newed on August 30, 1932 by a new one for $1,692.39, 
and it was renewed on February 28, 1933 by a new one 
for $1,726.24. The difference in amounts represented 
earned interest (R. 79). 

On April 23, 1932 the guardian made a contract in 
her own name, which she believed would be for the ad¬ 
vantage of her daughter (R. 57, 63), to purchase some 
Maryland lots costing $3,000.00, of which $1,000.00 was 
to be paid in cash and the balance, with interest, was to 
be paid in monthly instalments. To raise the money to 
meet the initial payment of $1,000.00 and subsequent 
instalments aggregating $550.00, or $1,550.00 alto¬ 
gether, the guardian pledged the current certificate of 
$1,664.00 dated April 22,1932 (R. 57). The money was 
raised at the bank as follows (R. 78): 

May 3, 1932, $1,000.00; May 5, 1932, $50.00; June 2, 
1932, $150.00; July 5, 1932, $100.00; Nov. 3, 1932; 
$100.00; Nov. 30, 1932, $150.00. All this money went 
into the real estate transaction (R. 61). 

There is no evidence that the bank ever knew of the 
real estate contract or that it ever knew of the use the 
guardian intended to make of the money which she 
raised on the certificate, and there is no evidence that 
the bank acted culpably. 
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On July 9, 1935 the guardian informed the Probate 
Court (R. 57) that the borrowed money which she had 
invested in the real estate in 1932 in the belief that it 
would inure to benefit of her minor daughter Jeanne 
and through ignorance on her part, had been raised, on 
the certificate of deposit. Her verified account, in 
part, is: j 

“Unauthorized Expenditures” j 

“The amount of shortage on this account exj- 
pended in connection with a contract to purchase 
lots 5, 6, 7, 9 and 10 in Block P at Manhattan 
Beach, Md., the investment being made by IleXey. 
M. Led end re in the belief that it would inure to the 
benefit of her minor daughter, Jeanne C. Le\ 
Gen-dre , and through ignorance on her part. The 
amount so invested, in May 1932 teas raised on a ] 
certificate of deposit reported under Rule 10 in the. 
last account. (Italics supplied) j 

This verified account was made voluntarily and whilei 
the guardian was free from the constraint of a court 
room and before her removal. This account was ad¬ 
mitted as competent evidence (R. 54), yet it was ini 
effect rejected by the Court as evidence when the Judge j 
summed up the case (R. 99). 

The evidence thus establishes that the guardian first i 
betrayed her trust by raising money upon the ward’s ; 
certificate of deposit and concealing that fact, and ; 
afterwards by misappropriating the money. Never¬ 
theless, and despite the mandate of this Court in the 
Title Insurance Company case, viz , that bonding com¬ 
panies cannot recover the losses incurred in fidelity 
cases unless their equities are greater or superior to 
those of the bank, the trial Judge entered judgment 
against the bank. And the judgment was entered not¬ 
withstanding the further fact that in reviewing the 
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evidence, the Judge was unable to say that the equities 
of the bonding company were superior or greater than 
those of the bank; instead the Judge said (R. 100)— 

“Now, I have reached the conclusion that their 
equities are about equal.” 

BUT ARE THERE ANY EQUITIES AT ALL TO 
WHICH THE BONDING COMPANY CAN POINT 
FOR RESTITUTION? 

Disregarding the rules regulating subrogation pro¬ 
nounced in the District Title Insurance Company case, 
the appellee persists that it is entitled to subrogation 
as a matter of right (appellee’s brief, pp. 15, 19). 

But payment by sureties of fidelity obligations does 
not ipso facto operate to create subrogation; the right 
thereto depends upon the facts and circumstances of 
each particular case. Wash. Meclts. Svgs. Bank v. Dist. 
Title Ins. Co., ante. And subrogation is never allowed 
against an innocent person wronged by the fraud of a 
bonding company’s principal. Am. Surety Co. of New 
York v. Lewis State Bank, 58 Fed. (2) 559. Williston 
on Contracts, Vol. 4, s. 1265, Note 2, p. 3619. 

4. The bonding company argues that the bank vio¬ 
lated s. 34 of the Uniform Fiduciary Act, its claim 
being that instead of the guardian raising money upon 
the certificate of deposit itself, as she stated in her ac¬ 
count to the court (R. 57), the bank demanded and re¬ 
ceived the certificate as security for a loan which it 
actuallv knew it was making to the guardian individu- 
ally for her personal use or benefit. WHERE IS 
THERE ANY EVIDENCE TO SUPPORT THIS 
CLAIM ? 

Now if it were a fact that the guardian told the of¬ 
ficers of the bank that she was borrowing the $1,550.00 
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for her own use and benefit and pledging the certificate 
as security therefor, would not the appellee have de¬ 
veloped and definitely established that fact by its wit¬ 
ness Le Gendre? Or, if it were a fact as appellee 
claims that the guardian went to the bank to borrow 
$1,550.00, telling its officers that she wanted the money 
for her own use and benefit, and the bank refused to 
lend her the money unless she deposited the certificate 
as security therefor, would not appellee also have de¬ 
veloped and definitely established that fact by its wit¬ 
ness Le Gendre? 

In its last analysis the prohibitions of s. 34 of the Acjt 
are aimed at the bank which transacts business with 
a fiduciary. It says that a bank, except at its peril; 
cannot take fiduciary paper as security for or in pay{ 
ment of an antecedent loan made to the fiduciary her-j 
self for her known personal use and benefit. In other 
words, if flic bank loans money to a fiduciary for her! 
known own use and benefit which she is unable to pay! 
back, tlie bank cannot afterwards accept from her fidu¬ 
ciary paper either as security or in payment of the! 
debt; the reason for this being that the bank, without! 
paying value therefor, would get the trust estate ini 
payment of the fiduciary's individual and personal! 
debt. In such a case the bank would actually know that i 
the money was obtained not for the benefit of the trust; 
but for the fiduciary's own personal use and benefit, i 
Rut in this case there was no antecedent loan made to 
the fiduciary independent of the security; the loan orig- ; 
inated upon the certificate itself—the money was raised j 
upon it (R. 57). 

Suppose a guardian (who is within the classification ; 
of fiduciaries named in the Act) walks into a bank 
armed with a certificate of deposit payable to her order 
as fiduciary and says, “I want to get the money upon ; 
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this certificate,” or “I want to raise some money upon 
this certificate,” either of which the Act permits with¬ 
out the bank asking any questions, how could the bank 
actually know whether the fiduciary was breaching her 
fidelity obligation and raising the monev for her own 
personal use or benefit unless she told it? 

In this case the guardian never swore, notwithstand¬ 
ing that she was the bonding company’s accredited 
witness and under its domination, that she borrowed 
the money on her own account for her own use and in¬ 
dependent of the certificate of deposit; nor has she ever 
sworn that she told the bank that she raised the monev 
upon the certificate for her own personal use and 
benefit. Besides, her sworn account (R. 57) rebuts ap¬ 
pellee's idea of a personal loan. 

Upon reading the trial Judge’s reasons for directing 
a verdict against the bank, one would get the impres¬ 
sion that the bank, and not the bonding company, is 
primarily answerable for the guardian’s misconduct. 
But under s. 34 the bank is answerable only for its 
own acts if it, itself, violates the Act. It was not the 
bank but the bonding company that placed implicit 
confidence in the rectitude of the guardian ( Nat’l . Safe 
Deposit S. d T. Co. v. Hibbs, 229 U. S. 391, 397, 57 L. 
Ed. 1241, 1247, 33 S. Ct. 818). 

It is apparent that the learned trial Judge did not 
distinguish between the changed law regarding fidu¬ 
ciary paper and the law as it formerly stood. Under 
the old law it would be the duty of the bank to show 
that it acquired the fiduciary paper in good faith and 
for value. In other words under the old law the bank 
would have had to show that it inquired of the fiduciary 
beforehand whether she had authority to raise money 
upon the certificate—the certificate being non-nego- 
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tiablc and the power to negotiate not existing—or else 
that the trust estate got the benefit of the proceeds. 
But no- such burden is cast upon the bank by s. 34 of 
the Uniform Fiduciary Act. That Act tells the bank 
that it may presuppose or assume in dealing with 
fiduciary paper that the guardian is acting honestly 
and within her authority and that if loss to the trust 
estate occurs, without the affirmative fault of the batik, 
the loss must be borne by the trust estate. It is only 
where the bank itself consciously docs the prohibited 
things that liability for the loss shifts to it See Aetna 
('as. & fiur. Co. v. Catskill Natl Bank & T. Co., infra. 

The sole basis of the appellee’s claim is the manner 
in which the guardian signed the last renewal note, 
namely, omitting the word “guardian” after h^r 
name. But the manner in which the note or notgs 
were signed is not the criterion. The criterion of the 
bank’s liability is whether it acted honestly; whether j.t 
actually knew that it was loaning money on fiduciary 
papor for the personal use or benefit of the guardian. 
New Am. ('as. Co. v. The Natl Newark & Essex Bank 
Co.. 117 N. J. Eq. 264, 175 A. 609. 

The words of s. 34 of the Act “to the actual knowl¬ 
edge of the creditor” have a definite meaning and they 
cannot be glossed over—they were obviously incorpo¬ 
rated for the protection of the transferee against such 
claims as the one asserted here by the bonding comj- 
panv. 

If the guardian had testified that she went to the 
bank to borrow $1,550.00 and told them that she wanted 
the money for her own use or benefit and that the bank 
refused to lend her the money unless she deposited 
the certificate of deposit as security, there would be. 
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justification for appellee's argument. But there is no 
such evidence. 

Doubtless, if the guardian was asked by the bank at 
the time, she must have said that she was getting the 
money to reinvest for the benefit of her child. Upon 
this aspect of the case the following occurred at the 
trial while Mr. Koontz, was testifying: 

By Mr. Gertman: 

Q. “Did she ever tell you that she was getting 
the money, on any occasion, for her own personal 
use? 

A. “No. 

Q. “This first transaction of $1,000 took place 
on May 3, 1932. That was approximately eight 
years ago. Have you any independent recollection 
now of what took place when she obtained that 
$ 1 , 000 ? 

A. “No. 

O. “What is your best impression or recollec¬ 
tion? 

Mr. Denit: “I object to that. 

The Court: “If he has a recollection he can 
give it; otherwise, he cannot. 

By Mr. Gertman: 

Q. “What is vour best recollection? 

w * 

A. “My recollection of the first transaction is 
that Mrs. LeGendre came to the bank to borrow 
the money, and at that time Mr. Ottcrback, Presi¬ 
dent of the Bank, was living, and it was his duty 
to pass on loans; and my recollection is that Mrs. 
LeGendre talked with Mr. Otterback and myself, 
and he approved the loan. But it is not the policy 
of the bank, and never has been— 

Mr. Denit (interposing): “We object to that. 

The Court: “Just a minute. Just what took 
place at that time, Mr. Koontz. 
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By Mr. Gertman: j 

i 

Q. “Is it the policy of the bank to loan money 
to a fiduciary, taking as collateral fiduciary pap$r, 
without first inquiring what use is to be made 
of the money that the bank is advancing? 

Mr. Denit: “I object to that. | 

The Court: “I sustain the objection.” 

As the guardian had originally invested $1,600.00 in 
the certificate of deposit without court authority, slie 
evidently supposed that she could likewise change the 
character of the investment by withdrawing $1,550.00 
of the money and more profitably investing it in the 
real estate, and the equitable result of the transactions 
between the guardian and the bank is that in 1932 the 
guardian got back $1,550.00 of the money represented 
by the certificate. The bank had the right to assurnie 
that the guardian was getting the money upon the 
certificate for legitimate guardianship purposes. Em¬ 
pire Trust Co. v. Cohan , 274 U. S. 473, 47 S. Ct. 661, 
71 L. Ed. 1158, 57 A. L. R. 921; Aetna Cos. & Surety 
Co. v. Cat-skill Nat 7 Bank & Trust Co ., 102 Fed. (2) 
527; Quanah A. & P. By. Co. v. Wichita State Bank, 
infra. 

Before the adoption of the Uniform Fiduciary Act 
the bank could not have made the loan on the cer¬ 
tificate except at its peril—the certificate being both 
fiduciary paper and non-negotiable. Now, according 
to s. 34 of the Act, a transferee, acting in good faith 
and paying value, becomes a holder in due course if 
he loans money to the fiduciary upon fiduciary papef 
payable to his order unless the transferee actually 
knows that the fiduciary is breaching his trust or ac¬ 
tually knows that the money is being borrowed by the 
fiduciary for his own personal use or benefit. 




16 


Before the Uniform Fiduciary Act, knowledge of 
breach of fiduciary obligation was imputed or implied 
to the transferee of fiduciary paper (it was called con¬ 
structive knowledge) because the fiduciary paper w~as 
non-negotiable; the law casting upon the transferee 
the duty to inquire of the authority to sell or pledge 
and the transferee always dealt at his peril. This was 
all changed by s. 34 of the Act by making certain 
fiduciary paper negotiable; the only exception being 
that the transferee is not protected if, in lending the 
money upon fiduciary paper, he actually knows that the 
fiduciary is breaching her obligation or actually knows 
that the borrowed money is being obtained for the per¬ 
sonal use or benefit of the fiduciary. But a transferee 
cannot aetuallv know something about that of which 
he has no knowledge and is under no duty to inquire 
into—knowledge can no longer be imputed to him 
through tile mere taking of fiduciary paper. 

The effect of s. 34 of the Uniform Fiduciary Act 
is that the fiduciary paper described therein is now 
just as negotiable as other negotiable paper. See 
Quanah Akme &' P. Ry. Co. v. Wichita State Bank & Tr. 
Co., 127 Texas 407, 93 S. W. (2) 701, 705, 106 A. L. R. 
S21. And it is conceded that the certificates of de¬ 
posit were negotiable and that a transferee, acting in 
good faith and paying value, becomes a holder 
in due course. Indeed, the appellee in each count of 
the original declaration (R. 1-10) declares that the 
certificate dated February 28, 1933, was a negotiable 
instrument, and such is the universal law. Michie on 
Banks and Banking , Vol. 5, ss. 313-327; Morse on Banks 
and Banking. Vol. 1, s. 29S; Forest v. Safely Banking 
ct ? Trust Co., 174 Fed. 345. Therefore the power to 
negotiate the certificates is not challenged. 
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The last renewal collateral note does not connote 
that the loan itself was the “personal debt” of tlie 
fiduciary; the note connotes that the bank loaned $1,- 
550.00 on the certificate and that it looked to the cer¬ 
tificate for repayment. The amount of the loan in 
1932 almost equaled the face of the certificate of de¬ 
posit and the loss sustained did not result from the 
guardian’s omission to write the word “guardian” 
after her name on the last renewal note. Sole 
Whiting v. Hudson Trust Co., 234 N. V. 394, 138 N. E. 
33, 25 A. L. R. 1470, 1475. The loss to the ivard’s es¬ 
tate occurred long before that. i 

From what has been related it will be seen that the 
bank acted throughout in good faith. Indeed the bank’s 
faith—good or bad—is not involved in the case, s<j) 
the trial Judge ruled (R. 100). But see New Am. Cas. 
Co. v. The NaCl Newark <& Essex Banking Co., 117 
X. J. Eq. 264, 175 A. 609. 

Obviously the bank never dealt with the guardiaij 
individually as all its dealings with her were alike iii 
her representative capacity. When the guardian orig-j 
inally invested the $1,600.00 with the bank in the pur¬ 
chase of the certificate of deposit (R. 79), the bank! 
dealt with her representatively by issuing the certif¬ 
icate to her as guardian. When, as guardian, she! 
raised $1,550.00 on the certificate, the bank dealt with; 
her representatively and finally when the bank settled: 
its obligation on the final renewal certificate (R. 87), 1 
it dealt with her representatively by making the check j 
payable to her order as guardian (R. 12). 

5. The next argument advanced by the appellee is ' 
that the bank appropriated the ward’s property to pay ■ 
a loan which it made to the guardian for her own per- j 
sonal use. But the fallacy of this argument has al- 
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ready been demonstrated. The law, on the other hand, 
is that when the bank loaned $1,550.00 in 1932 upon the 
certificate of deposit, it then acquired certain legal 
rights in the equitable ownership of the certificate. 
See Restatement of the Law of Trusts, ss. 284, 296. 
The bank did not get its lien on something that was 
non-negotiable; instead it got its lien upon an instru¬ 
ment, the negotiation of which was authorized by law. 

Upon loaning the $1,550.00 in 1932 on the certificate, 
the bank under the Uniform Negotiable Instrument 
Law also became a purchaser thereof for value and 
in due course to the extent of the loan. Quanah Akme 
d P. Ry. Co. v. Wichita State Rank d Trust Co., ante; 
Atlantic d St. A. R. Ry. Co. v. Barnes, 95 Fed. (2) 273. 
The loaning of the monev on the certificate also had 
the immediate legal effect under the Uniform Nego¬ 
tiable Instrument Law of constituting the bank a 
pledgee thereof in due course for value to the extent 
of $1,550.00, plus the bank’s right to enforce repay¬ 
ment thereof. And consistently with this position, 
the bank and the guardian on October 17, 1933, settled 
their reciprocal legal obligations owing on the certif¬ 
icate of deposit by the bank delivering to the guardian 
its cashier’s check for $1,768.24 payable to her order 
as guardian (R. 12). The guardian, as such, thereupon 
simultaneously endorsed and cashed the check (R. 53); 
the bank retaining the amount of its lien and handing 
to the guardian the difference of $158.86 (R. 59). The 
bank having acquired a valid lien upon the certificate 
of deposit for $1,550.00, is it not presuniptious to ar¬ 
gue that the bank did not have a legal right, in the 
final settlement, to offset its lien against the principal 
of the certificate of deposit. 

This is not a case of unjust or inequitable enrich¬ 
ment as was the case in Nat'l Rank, etc. v. Ins. Co., 104 
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U. S. 54. In that case a bank loaned money to A for 
his known own use and benefit upon his own faith and 
financial responsibility and on his own account, and 
the bank looked to him alone for repayment. Tlie 
borrower being; unable to repay the money, the bank 
applied the Insurance Company’s money to the satis¬ 
faction of the loan and thereby it was unjustly en¬ 
riched, because if the bank had not so applied the In¬ 
surance Company’s money the bank would have lost 
what it had loaned A. Instead of the bank being en¬ 
riched in the case at bar the bank was the innocent 

i 

agency used by the guardian to raise the money upon 
the certificate to partially carry out her contract. Am 
Surety Co. v. Citizens Natl Bank, 294 Fed. 609, 616i. 

i 

6. Appellee throughout its brief refers to what thq 
learned trial Judge said at the time he directed thei 
verdict against the bank—but what the Judge said! 
were not findings of fact and he so stated (R. 102-103).; 
Nor do the reasons given by the Judge constitute; 
evidence. j 

The trial Judge said that the EVIDENCE IS; 
(’LEAR that the bank KNEW everything which the; 
Act prohibits (R. 100). The exact language of the; 
Court is— ; 

“Now, I think the evidence is clear that the debt j 
was always a personal debt of the fiduciary and 1 ; 
think the evidence is clear that the bank knew that ; 
it was a personal debt.” (Italics supplied) 

i 

i 

The Court also said (R. 99)— 

j 

“I don’t think it is a question here of good faith, i 
It is a question of the bank’s actual knowledge j 
that this was a personal loan. That is my con¬ 
struction of it.” 
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Proceeding, the Court said (R. 99) — 

“As a matter of fact, that is the only question 
in the case I have had any doubt about at all, as 
to whether there was sufficient evidence to go to 
the jury, as to whether the bank had actual knowl¬ 
edge that this was her personal debt; and what 
little help T had on that was this morning by both 
witnesses, that this bank did know this was a per¬ 
sonal debt.” 

WHERE IS THE CLEAR EVIDENCE TO 
WHICH THE JUDGE REFERRED IN DENYING 
THE BANK ITS RIGHT, UPON THE EVIDENCE, 
TO A DIRECTED VERDICT IN ITS FAVOR? 

At another place (R. 100), the Judge said— 

“Now the papers on their face show that was 
a personal debt.” 

The only paper the Judge could have in mind was the 
last renewal note, but the money was obtained and 
wasted months before that time and the renewal note 
did not establish that the bank in 1932 consciously did 
what the Act prohibits. 

On p. 96 of the record, the learned Judge said— 

“Now, coming to the plaintiff’s motion: As I 
see all this evidence, the note for $1,550, and its 
predecessors, represented a personal debt or debts 
of the fiduciary to the defendant bank for money 
loaned by the bank to her personally, and the fact 
that she was going to use it for the benefit of her 
daughter, if she was, did not make it any the less 
her personal debt.” 

But the predecessors of the last renewal note were not 
produced by the bonding company so that the Court 
could not know how the guardian signed them. 
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During the trial the witness Koontz was asked by 
the bank’s counsel (R. 79)— i 

Q. “Did Mrs. LeGendre ever tell you in heir 
dealing with you why she was and the purpose 
for which she was getting this money? i 

Mr. Denit: “We object to that. j 

The Court. “What is the relevancy of that?”' 

The objection being sustained, the bank made a proffer 
of its evidence (R. 80). Later, the next day, the witness! 
was recalled when he was asked (R. 81)— j 

j 

(,). “Did she ever tell you that she was getting 
the money, on any occasion, for her own personal 
use '! i 

A. “No.” 

The witness LeGendre was then recalled to the stand 
(R. S9) but she was not asked by the bonding com- i 
panv’s counsel whether she had told the bank’s offi¬ 
cers in 1932 that she was getting the money for herself 
for her own personal use. j 

7. Throughout appellee’s brief emphasis is placed ; 
upon the fact that appellee originally sued the bank : 
upon an assignment. At p. 15 appellee says— 

“Armed with the right of subrogation, and by ! 
virtue of this assignment, it brought this suit at j 
law.” (Italics supplied) 

At p. 19 it repeats: 

“Under the law, it became subrogated to the j 
rights of the estate. By the assignment, it was \ 
entitled to sue at law to recover this loss.” 

But it is a fact that neither the assignment (R. 74) 
nor the praecipe (R. 50) vested in the bonding eom- 


i 
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pany a right to sue the bank on the day the suit was 
filed, October 17, 1936, for the reason that the substi¬ 
tuted guardian was unauthorized by the Probate Court 
to make and give either of these documents; its duty 
was limited to collecting from the bonding company 
the money belonging to the ward’s estate which its 
predecessor had squandered. 

If at the time the suit was filed the bonding company 
was entitled to any relief at all against the bank, it 
was by way of subrogation; but the suit, as brought, 
did not mention subrogation—it was a suit at law for 
money had and received. See particulars of demand 
(R. 11-13). However, even if the assignment and 
praecipe were valid when given, the bonding company 
could not recover upon them unless justice demanded 
it and the bonding company’s equities were greater or 
superior to those of the bank. Meyers v. Bank of Amer¬ 
ica, etc., ante. 

By this suit the bonding company contends that the 
former guardian acted unlawfully in using the certifi¬ 
cate of deposit without authorization, yet, at the same 
time, it condones and relies upon acts of the substi¬ 
tuted guardian which, too, were done by it without au¬ 
thorization. 

What right in law did the substituted guardian pos¬ 
sess to give the praecipe and assignment without court 
authorization ? 

The futility of the praecipe and assignment became 
apparent to the bonding company 18 months after the 
suit was filed and by the motion (R. 4S) and the order 
obtained thereon (R. 46), it attempted, ex-parte to the 
bank, to vitalize the assignment and praecipe as of a 
date prior to the date of the filing of the suit. There- 
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fore we say that the bonding company is in error when 
it says in its brief, p. 15, that— 

“Appellant concedes the action to have been 
properly brought.” 

i 

Furthermore, the Probate Court had no power nor; 
jurisdiction to enter the nunc pro tunc order of May 
26, 1938 (R. 46), especially inasmuch as its purpose! 
was foreign to the interest of the ward and in the in¬ 
terest of the bonding company alone. The Supreme; 
Court has said that a decree nunc pro tunc presup-i 
poses a decree allowed or ordered but not entered; 
through inadvertence of the court. Cuebas v. Cuebas, 
223 U. S. 376, 56 L.Ed. 476, 32 S. Ct. 277. | 

Appellee does not claim that the Auditor’s report: 
which had reposed in the files of the Probate Court 1 
since January 14, 1936 was ever submitted to the; 
Court for judicial approval or had been approved bv; 
the Court and that it was through the Court’s over-i 
sight or inadvertence that an order was not taken; 
earlier to confirm it—indeed, upon the records of the i 
Probate Court which are not in the record, such claim ; 
cannot be made. i 

Significantly, the appellee does not emphasize the 
praecipe (R. 50) upon which the learned trial Judge 
placed reliance when he said (R. 100)— 

“Now, I think the praecipe gave the plaintiff 
such title as to permit it to sue at law.” 

But the trial Judge was not concerned with the ques¬ 
tion of title or the right to sue at law. The Judge was 
concerned onlv with the sufficiencv of the bonding com- 
pany’s evidence of its right to recover—whether jus¬ 
tice demanded it and whether its equities were greater 
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or superior to those of the bank. Inasmuch as the 
bonding company’s equities were not superior nor 
greater and justice did not demand a recovery, the as¬ 
signment and praecipe added nothing to the right of 
subrogation, Meyers v. Bank of America, etc., ante, and 
it was the duty of the learned Judge to direct a verdict 
in favor of the bank. 

What are the facts about the assignment and 
praecipe and the filing of the suit at law? 

On October 17,1933 the bank settled with the guard¬ 
ian by drawing its check to her order (R. 12) which 
she cashed, and the bank handed her the difference 
between the face of the certificate and the amount of 
its lien thereon (R. 87). 

On October 17, 1936—which was 4 years after the 
money was raised on the certificate and 3 years after 
the settlement occurred between the bank and the 
guardian—the present suit was filed (R. 1). The dec¬ 
laration contained six counts and each averred that 
on March 7, 1936 the bonding company had PUR¬ 
CHASED from the substituted guardian all its rights 
against the bank. It was not alleged, that the Probate 
Court authorized the substituted guardian to make or 
give the assignment. See 1929 D. C. Code, Title 18, 
S. 132, p. 165. There was a demurrer to the declara¬ 
tion which was overruled (R. 15). 

On January 8, 1940—8 years after the money was 
raised on the certificate and 7 years after the mutual 
obligations on the certificate were settled—the case 
came to trial. At the trial the bonding company of¬ 
fered the assignment dated March 7, 1936 (R. 74) to 
substantiate the allegation of purchase made in the 
declaration. Objection was made upon the grounds 
stated in the record (p. 72) and overruled. Thereupon 
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the bank offered the praecipe (R. 59), which reads as 
follows: ! 

“The Clerk will please enter the judgment and 
decree in this cause against Helen M. LeGendre 
to the use of the United States Fidelity & Guar^- 
antv Company.” (Italics supplied) 

For some undisclosed reason the consent of thp 
defaulting guardian was obtained to the praecipe. Ob¬ 
jection was made to the admission of the praecipe (R; 
47) and overruled (R. 47-48). The praecipe bears np 
date but according to a motion (R. 48-49) it was given: 
at the time the bonding company settled its loss with 
the substituted guardian. But it will be noticed thatj 
at that time, March 7,1936, there was no “judgment or 
decree* 7 in existence against either the removed guard-; 
ian or her surety upon which the praecipe could op-, 
erate—the “judgment or decree” not having come in-; 
to being until May 26, 1938, 18 months after the suit ! 
was filed. ! 

The bonding company then offered the motion of the ; 
Liberty National Bank, substituted guardian (R. 48- i 
49), which was also concurred in by the assent thereto i 
of the defaulting guardian, to confirm the Auditor’s 
report which had lain dormant in the Probate Court j 
since it was filed on January 14, 1936 (R. 37); the i 
ground of the motion being that an order confirming 
the Auditor’s report had not been presented earlier 
because of inadvertence. Objection to the admission of j 
the motion was overruled (R. 47). The record does ; 
not disclose what interest the substituted guardian had ; 
to subserve in behalf of its ward by filing the motion 
on May 24, 1938 since its ward’s loss had been settled 
on March 10,1936—over 2 years. 


Thereupon the bonding company offered the order 
of the Probate Court dated May 26, 1938 (R. 46). This 
order was entered approximately 6 years after the 
guardian had breached her trust and misapplied the 
money 7 approximately 5 years after the guardian and 
the bank settled their obligations upon the certificate, 
and more than a year and a half after the suit was 
filed against the bank. The admission of the order 
was opposed as prejudicial (R. 43-46) but was over¬ 
ruled (R. 46). 

Then, finally, at the conclusion of the trial, there 
came the amended declaration called “Seventh Count 
or Statement of Claim” (R. 13-15), the filing of which 
was resisted (R. 91) but overruled (R. 92). After all 
the evidence was in—which was approximately 3Vt 
vears after the original declaration was filed and issue 
joined (R. 20)—the Court allowed the amendment to 
be filed. There could be but one possible reason for 
allowing the amended declaration—to brook over the 
legal insufficiency of the documentary evidence ad- 
mitted to establish “purchase” under the six counts 
of the original declaration and to make the case purely 
one of subrogation. 


CONCLUSION. 

In conclusion it is submitted that there is no merit 
in the appellee’s argument, consequently the appealed 
judgment should be reversed with costs and the lower 
Court be directed to dismiss the action for want of 
equity, with costs to the appellant. 

Respectfully submitted, 

George C. Gertman, 

John H. Burnett, 

Attorneys for Appellmt. 



